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CIVIL JUSTICE IN GERMANY

Burke Shartel *
Hans Julius Wolfft

0

UR aim in preparing this paper is to develop for American
lawyers a picture of the functioning of German civil justice.
This aim, as well as the paper itself, is an outgrowth of a series of lectures on the German legal system delivered by the authors as background in the law of military occupation for the Judge Advocate General's School of the United States Army in Ann Arbor.1 That part of
these lectures which concerns the operation of German civil justice
seems to us of sufficient intrinsic interest to warrant publication.2
Our undertaking involves certain implications and limitations
which will need to be briefly explained. First, our account of German
civil justice will not be detailed. Details would require an undue expansion of treatment and would obscure important features which for
our purpose should stand out. Second, discussion will be limited in the
main to important differences between the ways of doing things in the
German system and in our own. In many respects the differences are
not great and, where methods and conceptions are alike, no description
of the German legal system will be attempted. Third, both in describing the German system and in comparing German methods with our
own, we shall speak as far as possible in terms of familiar American legal concepts. But it must never be forgotten that it is impossible
to find exactly equivalent institutions and terms in two legal systems
as far apart as the German system and our own. For example, the lowest court in the German system does not really correspond with any
institution which we know; its functions are quite as much administrative as judicial. To refer to it as a county court or a district court or a
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recorder of deeds, is definitely one-sided and misleading, although its
functions are in some respects analogous to each of these familiar offices. Similarly, one can say that service of process does not mean quite
the same thing to a German lawyer that it ~eans to one of us; nor, in
a parallel way, that mortgage foreclosure has quite the same significance in German legal thinking that it has in ours. These matters will
become clearer as we proceed. The point here is, simply, that the lack
of equivalences will force us frequently to resort to circumlocutions
rather than translations; it will force us often to describe a German
institution or practice in familiar terms and thereafter to use German
names and terms on the assumption that the reader understands them.
Fourth, in speaking of the German legal system we shall take as our
standard the pre-Hitler state of the law and practice. This system was
a smooth-working and efficient one; it was developed to meet the needs
of a highly industrialized country; it has many points of interest for an
American lawyer. The principal changes wrought by the Nazis will be
mentioned, of course; but it must be recognized that the effect and
operation of many of their measures were a denial of law and so are of
no particular interest to us; that others of their measures were regarded
as emergency devices even by the Nazis themselves; and that most, if
not all, radical changes made by the Nazis will be undone at once by the
occupying forces or by a new German government.8 Both because the
pre-Hitler system of law is intrinsically interesting to an American
lawyer and because it is the system which will almost certainly be restored in all its essential features we feel justified in laying chief stress
on pre-Hitler law, court organization, and civil procedure.
I.

GERMAN LAW-STATUTES AND CASE LAW 4

The picture of German civil justice would not be complete without
some reference to the character of German law and the methods of ,its
3 It is not to be assumed, as 1s sometimes naively done, that German law and doctrine have been completely changed by the Nazis. The Nazis have made sweeping
changes in public law and administration; they have carried on many operations extralegally and illegally; they have deprived the courts in certain respects of jurisdiction
to review the acts'of administrative officers and secret police. FRAENKEL, THE DuAL
STATE 24 et seq. (1941). However, the only important piece of Nazi legislation referring to civil procedure in particular, a Novel of, October 27, 1933, was not typical of
Nazi philosophy; it aimed to modernize certain features of civil procedure in accordance with plans drafted before the Nazis came to power.
4 ABBREVIATIONS. Inasmuch as the titles of codes and• statutes are frequently quite
long, German legislators and lawwriters are much given to the use of abbreviations.
Lists of standard titles and their abbreviations are to be found in all the compilations of
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application. This kind of reference will not require an exposition of
specific rules or even a statement of the major doctrines of substantive
law; it will involve a glance at the general form of German law, at its
principles of application and interpretation, and at the place of case
law in the German system. These features of German law and legal
method will be discu~sed briefly in the present subtopic.
The main body of German law applies to the entire Reich. Despite
the federal form of its constitution, Germany has been, ever since the
adoption of its five principal codes, essentially a single, legal jurisdicdiction. In this sense Germany has been more like one of our states than
like our federal government, employing a common, unified body of
substantive and procedural law. 5
The German legal system undertakes to furnish a complete legislative statement of the law. Shortly stated, German law is completely
codified.0 This marks a most important difference between that law
legislation (see note 6 infra) and the commentaries thereon. Usually the abbreviation is formed by using the initial letters of the words which constitute the title of the
code or statute, e.g., ZPO for Zivilprozessordnung-the Code of Civil Procedure. The
principal abbreviations which are used in this article are indicated along with full titles
in notes 6, 10, II and elsewhere infra.
5 Before Hitler the principal matters left to state control and legislation were internal administration, education, church policy and some types of taxation. The area of
federaj. control has been enlarged repeatedly since 1871. Under the Hitler regime,
state control has practically disappeared.
6 ConEs AND STATUTES. The three principal codes on the civil side of the law are:
1. Civil Code-Biirgerliches Gesetzbuch (abbreviation, BGB).
2. Commercial Code-Handelsgesetzbuch (HGB).
3. Code of Civil Procedure-Zivilprozessordnung (ZPO).
Each of these codes has been frequently amended. In addition to these codes there are
a number of other important general statutes concerning such matters as persons, succession, tort liability, corporations and associations, bankruptcy, negotiable paper, and so
on. For our present purpose the most important of these general statutes are:
I. court organization law-Gerichtsverfassungsgesetz (GVG) (see note I I infra).
2. law on noncontentious furisdiction-Reichsgesetz uber die Angelegenheiten
der Freiwilligen Gerichtsbarkeit (FGG) (see note 16 infra).
3. land registry act-Grundbuchordnung (GBO) (see note 17 infra).
4. law relating to f udicial sale and sequestration-Gesetz uber die Zwangsversteigerung und Zwangsverwaltung (ZVG) (see note 81 infra).
The official publication of Reich legislation is the Reichsgesetzblatt (Berlin since
1871-abbr. RGBl). Since 1922 this has been published in two parts: Part I, laws
and decrees; Part II, international treaties, laws and decrees relative to international
conventions, ratifications, etc. There is a systematic index of the RGBl: Dehlinger,
Systematische Ubersicht uber das Reichsgesetzblatt.
There are a number of unofficial compilations and collections of the codes and
other statutes, such as the following:
1. Pfundtner-Neubert, Das neue deutsche Reichsrecht. Berlin, 1933-. Ap-
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and our own. All norms of action a~d decision are assumed to be declared in legislative form. This assumption of the complete legislative
statement of law is significant practically in the fact that the citizen,
always, expects to find a legislative provision to cover his activities and
the fact that the court always expects to find a legislative text to cover
any case before it. By -the same token the German lawyer seeks the
.· soluti~n of his problems in the cod,~s and stat~tes; he is a statute
lawyer where, by contrast, an American lawyer is a case lawyer. He
cites a legislative text for any point which he maintains, even for the
most general position.
With the general assumption of complete codification goes a liberal
attitude toward legislation. German legislation is readily construe:d to
cover cases beyond its letter. Emphasis is put on the spirit or principle
embodied in code provisions, rather than on the literal meanings of
words. The general reliance of the German lawyer on legislation and
his readiness to construe legislation as complete, i.e., liberally, stand
in contrast to our own reliance on the common law to furnish the solution of doubtful cases and to· our narrow construction of statutes,
which are expressed in the propositions that the common law fills all
gaps in the law and that statutes in derogation of the common law are
to be strictly construed. 1
The binding force of precedent is probably the most significant
feature ~f the Anglo-American systems of law. The precedent doctrine
pears in slip form; this is a semi-official publication of laws and is continued down to
date.
2. Jaeger, Reichszivilgesetze. 9 Aufl. Mti.nchen, Berlin, 1935. A collection of
all civil legislation, which almost every German lawyer has on his desk.
3. Buckeley; Das deutsche Juristenbrevier. 7 Aufl. Straubing (Niederbayern)
Attenkofer, 1930. This is probably the handiest compilation for general use; it contains both civil and criminal legislation and is compact and well indexed.
4. Guttentag'sche Sammlung deutscher Reichsgesetze. Textausgaben mit Anmerkungen. Berlin, J. Guttentag. This is a series which embraces .the codes and all the
more important laws; both codes and laws are published in separate small volumes
with annotations.
·
7
The German liberal attitude toward statutes is subject to certain qualifications.
Statutory requirements as to formalities are strictly and literally interpreted. Where
the law demands a specific form exact compliance is required. Something else which is
- just as good will not be accepted as compliance. Furthermore, statutes creating special
cases or special liabilities in derogation of general laws or code provisions are strictly
construed. This method of construction follows as a natural implication from the assumption that general statutes and code provisions are intended to have general application. The close analogy to our own assumption that the common law is to have general application and that all statutes making special provisions to the contrary are to be
strictly construed, is an obvious one.
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is not officially accepted by the German and other civilian systems;
officially the law is to be found in codes and statutes, not in the cases.
But the difference between the common _law and the civilian systems on
this point is more apparent than real. 8 Our own courts do not follow
precedents as slavishly as many of their utterances would suggest and
the civilian courts do not ignore precedents to the extent that their general theories might indicate. Indeed, in all the civil law countries the
binding force of precedents is definitely recognized in practice in one
situation; this is the case of what may be called a settled course of decision ( feststehende Rechtsprechung) .0 A single prior decision is not regarded as binding, but a settled course of decision on a point is
regarded as controlling. However, the German use of precedents even
at its broadest is more restricted than our use of them. There are two
sides to our precedent system and only one of these sides is important
in German practice. In our system there is first the reliance on a precedent to furnish a norm for the decision of a case not covered by
statute, i.e., the use of previous decisions which declare common law;
and second, there is the use of previous decisions construing legislation.
The German courts are concerned only with the use of precedents construing statutes and code provisions. In this latter respect, the reliance
of German lawyers on previous judicial constructions of legislation is
not greatly different from our own reliance on established judicial interpretations of statutes.10
8
This is a point several times mentioned in recent writing, notably by Wigmore,
Pound and Llewellyn.
9
Some practical importance of precedents is already implied in the practice of
regularly reporting decisions of the higher courts as is done in Germany and other civil
law countries.
,
·
1
CoURT REPORTS. Decisions of the higher courts are regularly reported. There
is an official collection of decisions by the Reichsgericht in civil cases, entitled:
Entscheidungen des Reichsgerichts in Zivilsachen (Leipzig, since 1880); there is also
a parallel series for decisions rendered in criminal cases, entitled: Entscheidungen des
Reichsgerichts in Strafsachen.
Among the unofficial reports the most important is a professional journal, the
Juristische Wochenschrift. This has been published since 1872, originally by the
German bar association (Deutscher Anwaltsverein); in 1939 it was merged with the
journal, Deutsches Recht, the central organ of the national socialist Rechtswahrerbund
(an organization comprising all persons connected with the administration of justice and
the legal profession). It reports with comment most of the decisions contained in the
official collections and many decisions not reported therein. It also reports selected
decisions of the Oberlandesgerichte and, occasionally, decisions made by. the
Landgerichte and Amtsgerichte (regarding these various courts, see the next subtopic).
There are further unofficial reports, among which the following deserve to be
mentioned: Warneyers Jahrbuch der Entscheidungen, Rechtsprechung des Reichs-

°

868

[ Vol. 42

MICHIGAN LAW REVIEW
2. CouRTS-0RGANIZATION AND JuRISDICTION

11

Before Hitler the administration of justice was divided between the
states and the Reich; all the lower courts were state courts; the supreme
court was a Reich court. Hitler transferred administration of justice to
the-Reich and all courts became Reich courts. The practical importance
of this change, apart from its political significance, lies in the fact that
all administrative matters are concentrated in the Reich Ministry of
Justice; the state ministries are only its agents, with these consequences:
there is no longer any difference of policy among the states in matters
gerichts auf dem Gebiete des Zivilrechts, soweit sie nicht in der amtlichen Sammlung
der Entscheidungen des Reichsgerichts abgedruckt ist (Leipzig, since 1908); Seufferts
Archiv fiir Entscheidungen der obersten Gerichte in den deutschen Staaten (Munich
and Berlin, since 1847); Hochstrichterliche Rechtsprechung (Berlin, since 1925);
this series reports in an abridged form decisions by all the high courts. Selected decisions of the Oberlandesgerichte were formerly also reported in Mugdan-Falkmann,
Die Rechtsprechung der Oberlandesgerichte auf dem Gebiete des Zivilrechts (Berlin
and Leipzig, 1900-1928). In addition to those named, a number of reports of lesser
importance are used in practice, and many decisions concerning special fields are also
reported in the technical journals of these particular branches or in specialized reports.
All these reports, official and unofficial, publish decisions rendered in both contentious and noncontentious jurisdiction; and for the latter there was formerly also an
official series entitled: Entscheidungen in Angelegenheiten der Freiwilligen Gerichtsbarkeit und des Grundbuchrechts (Berlin, 1900-1922).
The names of parties to cases are not given in the reports, only initials are used.
Citations of cases always carry the name of the court and the volume and page of the
report (for example: RGZ.134.274, means Entscheidungen des Reichsgerichts in
Zivilsachen vol. 134 p. 274; OLG Stuttgart JW.1930.3491, means Oberlandesgericht
in Stuttgart in Juristische Wochenschrift of 1930 p. 3491). Relevant decisions are
easily found in the commentaries on statutes.
11

The basic statutes governing the organization of the German courts are:
1. Gerichtwerfassungsgesetz (GVG)--court organization act-in force since Oct.
1, 1879; frequently amended with respect to details especially by Nazi legislation. This
act governs the organization, jurisdiction and powers of the courts and the qualifications
and the functions of judges, prosecutors and other officials connected with the courts.
2. Zioilprozessordnung (ZPO)--code of civil proce_dure-in force since Oct. 1,
1879; numerous amendments; in its present form in force- since Jan. 1, 1934. This
code covers certain features of jurisdiction as well as details of practice and procedure.
Standard German works on court organization are: BAUMBACH, Z1VILPROZESS0RDNUNG MIT GERICHTSVERFASSUNGSGESETZ. 15 Aufl. Miinchen & Berlin, 1939 and
SYoow-BuscH, ZIVILPROZESSORDNUNG UND GERICHTSVERFASSUNGSGESETZ. 21 Aufl.
2 Vols. Berlin, 1935.
A useful description of the court organization in Germany is contained in Deak
and Rheinstein, "The Machinery of Law Administration in France and Germany,"
84 UNiv. PA. L. REV. 846 (1936).
In regard to the training for, and the conditions and tenure of, judicial office in
Germany, see a comment by the present writers in 42_M1cH. L. REv. 521 (1943).
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of personnel and prosecution, judges and prosecutors may be assigned
to any location in the Reich and lawyers may be admitted to practice
anywhere, regardless of the place from which they come.12
The ordinary courts of the Reich are the Amtsgericht, the Landgericht, the Oberlandesgericht, and the Reichsgericht; the organization
of each calls for separate consideration.18

(a) Amtsgericht
This is the lowest court in the judicial hierarchy. As a rule there
is one such court for each Kreis, the standard county or local government unit throughout the Reich. The civil jurisdiction of an Amtsgericht is divided according to the traditional German classification into
two kinds-contentious and noncontentious.
The contentious jurisdiction ( streitige Gerichtsbarkeit) embraces in
the main, civil actions involving less than a fixed amount,14 but it also
includes rent and alimony claims and a few others specified by type
(GVG 23). In cases involving less than roo RM the decision of the
Amtsgericht is final; 15 in other cases its judgments are subject to appeal
to the Landgericht.
In addition to the trial of cases and the enforcement of its own
orders, decrees and judgments, the Amtsgericht supervises the enforcement and execution of the orders, decrees, and judgments of the higher
courts; this function is performed regardless of the amount involved.
The noncontentious jurisdiction ( freiwillige Gerichtsbarkeit) embraces a variety of matters, principally administrative in character.16
The most important of these are: the keeping of the land title register
12

However lawyers are actually admitted to practice in particular courts and districts, not to practice in all courts and parts of the Reich. In a Landgericht or other
court where parties must be represented by counsel, only a lawyer admitted to that
particular court can act; while any lawyer can act in any Amtsgericht.
18
The names of these courts are commonly abbreviated AG, LG, OLG, and RG
respectively. For examples of the way these abbreviations are used in the reports see last
pa1"agraph of note Io supra.
14
ln 1923 the amount was fixed at 500 RM, in 1930 this was changed to 800
RM, in 1931 to 1000 RM, in 1936 back to 500 RM, and in 1939 by a war emergency decree it was fixed at 1500 RM (Sept. 1, 1939).
15
500 RM under the emergency decree just mentioned.
16
The Reichsgesetz uber die Angelegenheiten der Freiwilligen Gericlitsbarkeit
(FGG)-law on noncontentious jurisdiction-governs this field. See also ScHLEGELBERGER, DIE GESETZE UBER DIE ANGELEGENHEITEN DER FREIWILLIGEN GERICHTSBARKEIT. 5 Aufl. Berlin, 1937-38, a commentary on the law regarding noncontentious
jurisdiction; and Neitzel, "Noncontentious Jurisdiction in Germany," 21 HARV. L.
REV. 476 (1908).
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( Grundbuch),17 the register of commercial firms (Handelsregister),
and the register of noncommercial (nonprofit) associations (Vereinsregister) ; the supervision of guardians (Vormundschaftswesen) ; the
administration and distribution of testate and intestate estates (Nachlasswesen) ; and .the drafting and recording of "public instruments"
(offentliche Urkunden) as well as the supervision of the drawing and
recording of such instruments by Notars.18
Finally, two other functions of the Amtsgericht deserve to be mentioned, which are not specifically classified by the German legislation
as either contentious or noncontentious jurisdiction. The first is bankruptcy jurisdiction; this, like noncontentious jurisdiction, is chiefly administrative in character.19 The second is jurisdiction, repeatedly conferred by legislation in recent years, to revise and scale down contractual
obligations in view of changed conditions. It is exemplified by the revaluation proceeding provided for in the Revaluation Act ( Aufwertungsgesetz) of 1925, and by the proceeding for adjustment of business contracts, leases, etc. (Vertragshilfe, literally contract-aid) allowed in a
17

The Grundbuchordnung (GBO)-land registry act-lays down the rules for
the form and administration of the land register; the substantive law in regard to land is
covered by the third book of the BGB.
The German system of title registry is somewhat similar to our so-called Torrens
system. Entry is compulsory as to all transactions affecting title to land--conveyances,
mortgages, creation of liens, creation of easements, and so on. Every transaction is completed by an application to and entry by the Amtsgericht (Grundbuchamt). See generally GuTHE-TRIEBEL, GuTNDBUCHORDNUNG FUR DEUTSCHE REICH UND DIE
· PREUSSISCHEN AusFUHRUNGSBESTIMMUNGEN, 6 Aufl. Berlin, 1936-7, the standard
commentary on the title registry-laws; and (Martin) Wolff, Sachenrecht (Vol. II, l of
ENNEccERUs-KIPP-WoLFF, LEHRBUCH DES BuRGERLICHEN REcHTS), Abschn. II,
tit. I, the leading textbook on property.
18
In Germany a great many legal transactions either must or may be executed by
parties with the cooperation of·a public official, to wit a judge, or a Notar. The latter
is usually a licensed lawyer; his position and functions are more important than our
notary. He must record (and as a rule keep the original of) wills, contracts, etc. which
he aids in executing; his acts and records in this respect are subject to the supervision
and control of the Amtsgericht; if any person feels aggrieved by an act of a Notar he
may appeal for relief to this court.
19 In handling bankruptcy matters the Amtsgericht is known as the Konkursgericht;
it appoints a bankruptcy "administrator"; supervises his activities in settling and distributing the bankrupt estate and so on. But suits by and against the bankrupt estate
are brought in the regular courts to whose jurisdiction the suits properly belong.
See generally the German bankruptcy sta,tute called the Konkursordnung (KO),
in force since 1879; also the Vergleichsordnung (VglO), law regarding compositions,
of 1927 amended in 1935; and the Verordnung uber das Kriegsausgleichsverfahrendecree of November 30, 1939, permitting a milder form of composition procedure for
debtors whose insolvency was caused_ by the war.
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war decree of November 30, 1939.20 The latter is authorized when
partial insolvency or other difficulties have been caused by the impact
of the war on business. Both these types of proceeding are very informal. 21 The judge is expected to bring about an amicable adjustment
if he can; but he has considerable discretion, and if his effort to adjust
amicably is not successful, he has authority to hand down a binding
decision.
All decisions of the Amtsgericht are made and all acts are done by
a single judge or Amtsrichter.22 In cities the Amtsgericht may include
many judges, but each of them, within the functions assigned to him by
his administrative superiors, represents the court and as to all outsiders
acts as the court.
(b) Landgericht
The next court above the Amtsgericht is the Landgericht. It serves
as the court of first instance in all matters exceeding the value limit of
the Amtsgericht and in a variety of matters to which the value test is
not applicable such as divorce, personal status, rights and liabilities of
officials, etc. (GVG 71; cf. also GVG 23).23 The Landgericht is also
the court of appeals from the Amtsgericht, with appellate jurisdiction
extending to both contentious and noncontentious matters. 24 In contentious matters a trial de novo occurs. The territorial area in which the
Landgericht functions usually consists of several Amtsgericht districts.
2

°Compare

the comp~ition proceedings mentioned in the next preceding note.
The procedure follows the rules for noncontentious jurisdiction. A hearing is
regularly held but is not requisite to a decision. The decision must be rendered in
written form and accompanied by a statement of reasons. The parties may attack it
within two weeks by way of complaint (Beschwerde, see note 97 infra). Under the
Revaluation Act, this complaint was acted upon by the Landgericht, and the parties
were entitled to a second review by the Oberlandesgericht. However, in the proceeding created by the decree of 1939 the intermediate review is omitted and only a review
by the Oberlandesgericht is allowed.
22 An individual judge of this (or any) court is excluded by law from sitting in
certain cases, e.g., where he is a relative of a party or has acted as counsel or a witness in
behalf of a party or has acted as judge at an earlier stage of the same cause; or he may
be challenged for bias (ZPO 41 et seq.).
23 For some purposes, such as assessment of costs and attorneys' fees, even status
matters do have a more or less arbitrary monetary value assigned to them; for example,
a divorce may be taken to involve l 200 R.M.
24
Under the war emergency decree of Sept. 1, 1939 (above mentioned) appeals
from the Amtsgericht in contentious matters now go, not to the Landgericht but to the
next higher instance (Oberlandesgericht-see below); this change as well as others
made by this decree is presumably due to manpower shortage and not meant to be
permanent.
21
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A court for the trial of civil cases consists of three judges (Landrichter); 25 it is called a civil chamber (Zivilkammer); the presiding
judge usually has the rank of Landgerichtsdirektor. The single Landrichter can and does dispose of a good deal of preliminary and routine
business such as pre-trial hearings and decisions and even the taking of
parts of the testimony,26 There may be one or several civil chambers
in one Landgericht, depending on the amount of business which it has
to handle.
In commercial cases the Landgericht is represented by the commercial chamber (Kammer filr Handelssachen) consisting of one regular
judge, presiding, and two commercial judges (Handelsrichter) .21 The
commercial judges are picked from among the most respectable businessmen residing in the district of the court; they may have, but are not
required to have, legal training. They are _appointed by the Minister of
Justice. They work part time, may continue their business, and receive,
not a salary, but compensation for the time actually spent. Their appointment may be for a number of years or for life. In their capacity
as judges they share the duties and enjoy the privileges of regular
judges.
(c) Oberlandesgerich~
This is the court of appeals from the Landgericht. In Prussia there
are thirteen such courts; in Bavaria, four; in other parts of the Reich
there is either a separate court for the particular.state or one court for
two or more states in common.28 Since 1936 appellate jurisdiction in
noncontentious matters for the whole of Germany has been concentrated
in two of the Oberlandesgerichte: that in Berlin, called the Kammergericht,29 and the Oberlandesgericht in Munich. 80
25 One judge under the war emergency decree of Sept. I, 1939.
26 See discussion of trial and evidence, subtopic 7, infra.
27

Under the war emergency decree above mentioned the commercial chamber
also consists of a single (a professional) judge.
28 Some of the North German states, such as Hamburg, Lubeck and Bremen, have
one Oberlandesgericht in common; others such as Anhalt are attached to a Prussian
court.
29 Kammergericht (KG) is a historic name by which this particular court is always
designated. The court has jurisdiction of appeals from the North_ German states.
Prior to 1936 its jurisdiction extended only to Prussia.
3 ° Formerly noncontentious matters were handled by separate appellate courts in
Bavaria (Munich) and other states. The Bavarian court was called the Bayerisches
Oberstes Landesgericht. In 1935 this court was abolished and its jurisdiction over noncontentious matters was vested in the Oberlandesgericht in Munich. In 1936 jurisdiction over such matters from all South Germany and Saxony was vested in this
latter court.
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A court for the hearing of appeals consists of three judges known as
a civil senate (Zivilsenat); the presiding judge is usually a Senatspraesident. There are no special commercial judges on the Oberlandesgericht,
though of course particular senates may have commercial matters regularly assigned to them.

(d) Reichsgericht
The supreme court of Germany sits in Leipzig. It consists of a number of distinct senates of five judges each. 31 Formally its jurisdiction is
limited, i.e., to Reich matters such as points of federal constitutional law
and the application and interpretation of federal legislation; 82 but since
these matters cover almost everything that is important, the subject
matter of its appellate review is almost without practical limit. With
reference to the courts below, the Reichsgericht may be appealed to in
all matters involving a grievance of 6,000 RM or more. 33 It also has
jurisdiction of appeals in matters for which the Landgericht is the court
of first instance regardless of the amount involved, to wit, such actions
31
Each senate represents the entire court. In order to avoid open divergences
between senates, GVG 136 provided that a civil senate which wanted to deviate from
a legal principle laid down by another civil senate must submit the question before it
to the plenum of all the civil senates; a parallel arrangement was provided for the case
of deviation of one criminal senate from another; and where there was a divergence
between a civil and a criminal senate the matter was to be referred to a plenum of both
civil and criminal senates. This procedure was very cumbersome and senates tried to
avoid recourse to it by hairsplitting distinctions between the question before them and
the one ruled on by another senate. A statute of June 28, 193 5 has, therefore, replaced the plenums of civil and criminal senates with a Great Civil and a Great
Criminal Senate respectively, composed of the President and Vice-president of the
Reichsgericht and of seven other judges of the court. The place of the combined
plenum is now taken 9y the two great senates together. The same statute, for the
purpose of facilitating the adjustment of court practice to Nazi principles, freed all
senates from their obligation to refer matters to the great senates if the decision to be
discarded had been rendered prior to the enactment of the statute.
32
In addition to federal law, points of state law valid in the districts of more than
one Oberlandesgericht (i.e. Prussian and Bavarian law), as well as points of "common"
(i.e. Roman) and French law (the latter was before 1900 valid in the Rhineland and in
Baden), can be reviewed by the Reichsgericht. The practical importance of such points
of state law is small; these laws are now applicable only to a few relationships established prior to 1900, when the federal civil code was adopted.
33
10,000 RM under the war emergency decree of Sept. 1, 1939.
The word grievance is used advisedly here because the size of the original claim is
not, per se, the measure of the jurisdictional amount. For example, if a plaintiff had
filed a claim for 9,000 RM and had been allowed 6,000 in the lower courts he would
be unable to obtain a review in the Reichsgericht. His grievance would be the difference between what he claimed and what was allowed, to wit, 3,000 RM which is below
the amount needed to get into the Reichsgericht.
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as those for divorce, -those fixing personal status, and those regarding
official rights and duties. .
Ordinarily the decision of the Oberlandesgericht is final in matters
of noncontentious jurisdiction; but in this field precedents, e.g., regarding the registration and determination of land titles, are of special im, portance;. practitioners, N otars, and Amtsgerichte are bound to take note
of and be guided by them. 84 When, therefore, a particular court of
appeal finds that another court of appeal has decided a case in this field
with which it does not agree and from which it desires to diverge it has
to certify the question involved to the Reichsgericht for determination
(FGG 28, GBO 79).85 The parties have no control over such certification, the court itself is the moving agency and certification is the only
method by which such a questfon can come before the Reich Supreme
Court.
In matters which may ultimately go from the Landgericht to the
supreme court the appellant may, with the consent of his opponent,
"jump over" the intermediate appellate court (Sprungrevision, ZPO
566a) and take the case directly to the Reichsgericht.
The code declares that the Reichsgericht shall hear and determine
only questions of law (ZPO 549-551). The lower courts are authorized to appraise the evidence and determine the facts according to their
best judgment (freie Beweiswiirdigung ZPO 286). In practice these
two propositions mean that the Reichsgericht ordinarily accepts the
lower court's findings of fact. But the Reichsgericht has before it not
only the full record but the reasons for the lower court's conclusions
and it often comes close to a re-examination of the facts in the sense that
we would speak of the determil}.atiop. of the sufficiency of the evidence
as a lega.l question for the appellate court. In case the court disagrees
in this manner with the lower court's conclusion of fact it sends the case
back to the court below for a new examination and a new finding of the
facts. In this respect the German procedure resembles our own where
a case is sent back for new trial.' 86

.

34
This rule has developed in practice •inasmuch as registration officials and
notaries are held liable for negligence if they ignore or overlook these decisions.
85 The statutes here ·mentioned are the law regulating noncontentious jurisdiction
and that regulating the title registry, see notes 16 and 17 supra.
86
LABOR CouRTS (Arbeitsgerichte). In 1926 Germany established a complete
system of courts to handle individual controversies between .. employer and employee
(Arbeitsgerichtsgesetz-AGG). There had been several earlier tribunals of similar
character but limited in competence to specific employment relationships. The jurisdiction of the labor courts was made general and exclusiv.e. On the one hand these
courts must be distinguished from.the regular courts on the basis of the kind of juris-
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3.

CoMMENCEMENT OF Surr-PRocEss

87

The Amtsgericht is charged with a large responsibility for the prosecution of proceedings which fall within its jurisdiction; in this respect
the functions of the Amtsgericht stand in marked contrast both to those
of our own courts and those of higher courts in Germany. We are accustomed to a system which puts the chief responsibility for all procedural
diction which they exercise. On the other hand they are to be differentiated from the
various administrative agencies which are concerned with the processes of collective
bargaining; the labor courts are true courts which decide individual disputes arising
out of individual or collective agreements or the provisions of general law.
The court of first instance in this system is called the Arbeitsgericht. It stands on
the same level as an Amtsgericht but usually has a wider territorial jurisdiction; the
two courts and their personnel are quite distinct. The Arbeitsgericht, like most of the
other courts already mentioned, is divided into chambers. Each chamber is composed
of three persons: a judge and two lay assistants (Beisitzer), one an employer, the other
an employee. To every labor court is attached a large panel of these lay assistants drawn
from all the important trades and industries of the district, including agriculture. The
assistants are called upon in matters concerning their respective trades as cases arise.
They sit in on the hearings, deliberate with the judge, and take part in the voting.
They are appointed for three years and receive a compensation for the time spent.
Originally they were chosen on nomination of associations of employers and employees.
Under the Nazis the lay assistants were named on the recommendation of the Labor
Front; but, by a war emergency decree of September 1, 1939 (presumably intended
to operate only during the war), the use of lay assistants was discontinued altogether;
the professional Arbeitsrichter sat alone.
The second instance is the Landesarbeitsgericht which is attached to the
Landgericht. Each chamber here is made up in a way similar to an Arbeitsgericht: one
judge of the Landgericht and two lay assistants. There is no intermediate court of
appeal on the level of the Oberlandesgericht; the Reichsarbeitsgericht is the next and
final instance. This court is attached to the Reichsgericht; its chambers are constituted
of five members; three judges, one employer and one employee.
The procedure before the labor courts follows the general pattern of that before
the ordinary courts, but is somewhat simplified. Review is possible, if the value of the
matter involved reaches the minimum set for review in ordinary civil cases; also, if the
Landesarbeitsgericht permits appeal on account of the legal importance of the questions
raised.
A peculiar feature of the procedure before the Arbeitsgericht ( only in the first
instance) is the exclusion of attorneys. The rea~on for this provision (AGG II),
which naturally met with much opposition from the bar, was the desire to keep the trial
as informal as possible and to stress the practical needs of the labor relation rather than
strictly legal principles.
37
CIVIL .PROCEDURE. See generally on this topic. GAUPP-STEIN-JoNAS, DIE
ZIVILPROZESSORDNUNG 16 Aufl. Tiibingen, 1938, the best general commentary on the
Code of Civil Procedure; BAUMBACH, ZIVILPROZESSORDNUNG MIT GERICHTSVERFASSUNGSGESETZ, 15 Aufl., Miinchen & Berlin, 1939, a compact commentary on the
Code of Civil Procedure and Court Organization Law, but difficult to use because of
abbreviations and small type; SYDow-BuscH, ZIVILPROZESSORDNUNG UND GERICHTIVERFASSUNGSGESETZ. 21 Aufl. 2 Vols. Berlin, 1935, a commentary on the Code of
Civil Procedure and the Court Otganization Law-most used in the courts; and
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steps upon parties and their attorneys. The Landgericht and the German appellate courts also operate on this basis. But the Amtsgericht is
set up and acts on the theory that the court itself is bound to carry
through controversial claims to a satisfactory conclusion.
This characteristic of the Amtsgericht is nowhere more evident than
in the steps which precede the trial of the action. In the first place the
litigant does not need a lawyer in this court. The court and its assistants
and clerks do a large part of the work which we would expect attorneys
to do. The prospective plaintiff may, if he wishes, go to the business
office of the Amtsgericht and there tell his story to a clerk who draws
up a complaint on the basis of his statement. Or he may begin his action
by merely writing a letter to the Amtsgericht in which he makes a full
statement of the facts and a definite request for court action. Or, of
course, the plaintiff can use the services of a lawyer in drawing up and
filing a complaint. But the great majority of cases is begun without the
intervention of attorneys, especially cases involving small amounts.
When the complaint is received or prepared the court notes on it
a date and place for the first hearing. The same notation is made on
the copy to be served on the defendant. The business office of the
Amtsgericht is charged with the duty of seeing that process is served
(ZPO 496).
Personal service is made by a bailiff of the court, acting as process
server.88 He hands the defendant a copy of the complaint (ZPO 253)
at the latter's home or place of business (ZPO r8o). 39 If service is made
at home and the defendant is absent, process may be left with his wife,
his servant or any other adult person in his household (ZPO r8r); if·
service is made at the place of business and the defendant is not there,
process may be left with an employee or assistant (ZPO r 83). If service
cannot be made personally or in one of the ways just mentioned, it can
be made by depositing the paper to be served at the business office of
the Amtsgericht, at the postoffice, with the communal president, or with
the superintendent of police, and by leaving a notice of such deposit in
defendant's mailbox, or attached to his door or 'in the hands of a neighGoldschmidt, Zivilprozessrecht, 2 Aufl. Berlin, 1932 (ENZ. DER RECHTS- UND STAA'l.oWISSENSCHAFT XVII), a modern textbook on procedure.
•'
In regard to the history of German civil procedure see ENGELMANN-MILLAR, A
HISTORY OF CoNTINENTAL C1v1L PROCEDURE 3-81, 507-627 (1927). (Continental
Legal History Series).
38
In suits in the Landgericht this functionary is the Gerichtsvollzieher (literally
court-enforcer); in the Amtsgericht a court orderly, called a Gerichtswachtmeister.
89
See ZPO 171 as to service on children and incompetents; and ZPO 171 and
l 84 as to service on associations, corporations and official agencies.
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bor (ZPO 182). In all these types of service a full and detailed return,
stating what ~as been done, is required to be made by the process
server (ZPO 190-191).
But service is also authorized to be made by mail (ZPO 193-197,
211-213). And this method of service is actually used by the business
office of the Amtsgericht in the great majority of cases. In form, service
by mail resembles somewhat our use of registered mail with return
receipt requested. It puts the postman in the place of a court bailiff as
process server; he must deliver process and :fill out a return just as the
bailiff would. The return is then sent back through the postoffice to
the Amtsgericht for its :file.
The code provides for a very simple method of service by publication in case the defendant's whereabouts is unknown (ZPO 203-204).
However, it must be said that there is little chance of what we know
as "dodging the process server." Notice must be given to the police
whenever one changes one's residence, and hotels· and rooming houses
have to report the names and residences of all guests. The result is that
i_tjs not easy for a p_erson to drop out of ~ight in Germany.
In the Landgericht the older principle of "party responsibility," as
contrasted with court responsibility, prevails. Parties are required to
be represented by attorneys. The plaintiff's attorney begins suit by filing
a written statement of claim; he must see that the case moves on from
step to step. At his instance process is served on the defendant by the
bailiff. Service occurs after the court has assigned a time and place for
the first hearing ( ZPO 261). The bailiff may at his election make service himself or use the mails for the purpose. The modes and requirements of service are in other respects substantially the same as those in
the Amtsgericht above described.40
Suit is regarded as begun, as it is in our practice, from the time
when service is complete, whether such service be made by direct delivery to the defendant, by delivery to another for him, by mail or by
publication (ZPO 253, 498 subd. 3, 206).41
40
As a matter of fact the code deals primarily and in terms with service in the
Landgericht. It takes service in this court as its standard type (ZPO 166-207). It
only mentions service at the instance of the court (von Amts wegen), the type used in
the Amtsgericht, in a few concluding sections (ZPO 208-2 I 3); the chief effect of these
sections is to liken the latter type of service to the former or standard type, with a few
specific exceptions. Practically, of course, the methods of the Amtsgericht are far more
important, since this is the court in which the great bulk of judicial business is done.
41 However, in the Landgericht when service is to be made abroad or by publication, and generally iri the Amtsgericht, the action is dated from the time of filing, not
the time of service, for the purpose of tolling the period of limitations or satisfying
any other time requirement (ZPO 207, 496).
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QuESTIONs-FoRMs OF AcTrnN-AMENDMENT

Most actions are required ,to be brought, as with us, at the residence
of the defendant (ZPO 13). Actions regarding interests in immovables
(land) must be brought at the situs thereof (ZPO 24). Moreover,
certain matters such as cases involving divorce, personal status and labor
relations are definitely assigned to the jurisdiction of specific courts.
However, the application of these requirements is not as rigid as in
our own system of law and questions of jurisdiction do not loom as large
in German practice as they do in ours. This is true for several reasons.
One reason is that error in choice of court is riot treated as a ground of
complete nullity; the court in which action is brought simply transfers
the case, at the request of the plaintiff, to the proper court (Verweisung) and does not dismiss the action (Abweisung). Thus for example an Amtsgericht would simply send the case to the Landgericht
if that were where it belonged, or to another district if it should have
been begun there (ZPO 276).42 Another reason why jurisdictional
questions are not prominent is that persons are allowed to fix jurisdiction in regard to many controversies by an agreement made beforehand. 43 Practically all cases relating to contract, movables or business
may be covered by this kind of jurisdictional contract ( vermogensrechtliche Anspriiche, i.e., claims for money and money's worth, ZPO 3 840). Thus, for example, a business house in Berlin can, and in practice
often does, inse~t in its installment sales contracts a provision for the
determination of all legal controversies arising therefrom, by the courts
of a specified district in Berlin. A third reason for the lesser importance
of jurisdictional problems is closely related to the other two; it may
even be considered a logical deduction from them. It is the liberal
recognition of waiver of jurisdictional defect. Most jurisdictional defects are waived unless specific and timely objection is made (ZPO 39,
295).44 Thus, for instance, if a plaintiff brought action in the Amtsgericht in Berlin against a defendant in another city the court would
make service on the defendant by mail. If he appeared by attorney or
agent to object to its jurisdiction, the court would transfer the case to
his district. If he simply appeared an~ contested the claim or if he
42
Also bringing action even in the wrong court normally stops the running of the
statute of limitations (BGB 209, 212).
43
The Code of Civil Procedure also provides in detail for arbitration, see note
50 infra.
44 Pleas to the jurisdiction must ordinarily be made before pleading to the merits;
otherwise they are too late (ZPO 274). Such.pleas are regarded, to use a terminology
common to our law and the German, as merely dilatory pleas.
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defaulted, the court would proceed with the case. Indeed, it is quite
common for plaintiffs to sue thus in their own district whenever they
do not expect defendants to resist or interpose an objection, as this is
cheaper and easier all around.
German law knows no forms of action in the sense of our commonlaw pleading; it makes no distinction comparable to our distinction of
actions at law and suits in equity. The nearest approach to a distinction
such as these, which one finds in German procedure, is the division of
claims into three kinds with reference to the type of relief sought. But
this division is on the whole less important practically than theoretically; at least it does not have the rigid character of our distinction
between an action in trespass and an ~ction in assumpsit or between a
suit for damages and a suit for specific performance.
The three kinds of claims which the German procedure ;recognizes
and distinguishes, are: (r) the claim for performance, (2) the claim
for declaration of legal relations, (3) the cl~im for alteration of legal
relations.45
( r) The claims for performance '(Leistungsklage) is a very comprehensive category.46 It covers the entire field of our common-law
actions as well as most of what falls in the field of equity. A claim for
the payment of a debt is a claim for performance as is a claim for damages for breach of contract or for a tortious injury. An action based on
the unjust enrichment of the defendant is likewise a claim for performance, i.e., the repayment of the money to which the plaintiff is
entitled. Obviously the action for specific performance is a claim for
performance. And actions which require the defendant to pay for a
tortious omission fall under this head as well as those actions in which
injunctive relief is sought and the defendant is prohibited from carrying on certain activities (Unterlassungsklage). When the comprehensive scope of the German claim for performance is considered, and the
fact that almost all our important actions and suits fall within it, it
must be obvious that the distinction between the claim for performance
and other types of claim is not analogous to our distinctions among
45

It seems necessary to introduce and contrast this German three-fold division of
claims with our forms of action, (I) so as to make the point that the German law does
not know distinctions equivalent to our own, and (2) so as to introduce our later discussion of judgment and execution which can only be understood in the light of this
three-fold division.
46

Correspondingly the Civil Code (BGB) deals with obligations for performance
of every kind in one chapter-including obligations to perform specific acts, to pay
money, to make restitution, to pay damages. See generally BGB 241-292.
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legal forms of action and between legal and equitable proceedings.47
( 2) The claim for the declaration of legal relations (Feststellungsklage) has a kinship to our suit for declaratory judgment. It is similar
to the latter in that it aims to obtain a judicial declaration of the existence or nonexistence of a legal relationship (ZPO 256); it includes
much that would fall under our -headings of suits to quiet title and
analogous equity proceedings. The German declaratory proceeding is
narrower than our suit for declaratory judgment in the sense that many
claims to the declaration of rights under our own practice would, under
the German classification, be called claims for performance rather than
claims for declaration of legal relations. As a general proposition the
German proceeding lies only where a special "legal interest" in declaratory relief exists,48 which cannot be vindicated by other legal
means. 49
(3) The claim for alteration of legal relations (Gestaltungsklage)
is of secondary importance for our present purpose. This embraces some
claims of proprietary character but of chief importance are claims which
aim at the alteration of personal status, such as divorce proceedings and
actions to declare persons incompetent.
A general policy which also tends to lessen the seriousness of errors
regarding the form of the claim is manifested in the practice of freely
allowing an amendment of the complaint or a change of the plaintiff's
cause of action. The code specifically provides that the cause of action
may be changed if the other party consents or if the _court deems it
expedient to allow the change (ZPO 264). As a matter of fact both
amendment and change of claim are rather freely permitted. Change
can go in almost any direction so long as it is fairly possible to say that
47 However, the German lawyer is often confronted by the question whether his
case is a commercial matter, and therefore to be heard by a commercial chamber of the
court of first instance, or whether it falls in the ordinary jurisdiction or the court.
This question is not unlike our question whether a case belongs on the law or equity
side of the court; it is handled and determined about as sucli a question is in the modern
practice of most states.
48 Thus, for example, a claim ·by a suitor under a contract involving essentially a
dispute regarding the proper interpretation of its terms would always be treated as
claim for performance if the plaintiff were insisting that under the proper interpretation
of the contract he was entitled to an act or omission by the defendant. The proceeding
would only be regarded as a declaratory proceeding in the German sense if the parties
were reversed and if the claimant were asking for a declaration that he was not subject
to a liability which the other party to the contract was asserting (negative Feststellungsklage).
.
49 In this respect the declaratory proceeding resembles our suit in equity which
can only be maintained if the plaintiff has ?O adequate remedy at law.
·

a
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the same claim is being asserted in a different form. The period of
limitations is interrupted by the original service of process so that there
is relatively little which a plaintiff can lose or the defendant can gain
by the plaintiff's error in sizing up the nature of his claim, e.g., if a
party were to start his action on the theory that he was entitled to a
declaratory judgment when, as a matter of fact, he was entitled to a
judgment for performance. Furthermore, the courts themselves ordinarily feel free to suggest to parties that they have mistaken the nature
of their claims so that it does not often happen that a party gets far
along in a lawsuit in pursuit of a wrong theory of his case.
The result of all these differences in procedural rules and judicial
practice is that in Germany the great bulk of the questions, which so
often plague our courts and lawyers, to wit, whether the plaintiff has
properly sued in law or in equity, whether the plaintiff has chosen the
proper place for suit, whether the court has jurisdiction of the subject
matter and the parties, whether the plaintiff has elected to sue in the
correct legal form of action, and whether a plaintiff who amends has
altered his cause of action, all these are questions which are nonexistent
or seldom arise; and, if they arise, they are usually disposed of without
much trouble or serious consequences.

5.

CoNcILIATION

50

The Amtsgericht is required to begin its initial hearing of the
parties with an attempt at conciliation (ZPO 495a, 499a-500). The
complaint is not entertained by the court unless it is preceded or accom50 ARBITRATION. The Code of Civil Procedure provides very definitely for arbitration contracts and procedures in ZPO 1025-1048. Arbitration has been very much
used in recent years in all commercial matters, particularly in commercial transactions of
an international character. And it is reported that under the Hitler regime arbitration
was much used by Catholics, foreigners, non-Aryans and other persons with reason to
fear the effects of Nazi prejudice or Nazi pressure in the administration of justice.
Arbitration clauses were inserted in many types of contracts. The common reasons
for these clauses were to avoid the delay and expense incident to litigation in the regular courts and to obtain the services of specialists as arbitrators. But the practice of inserting such clauses in form contracts gave rise to certain abuses. These clauses appeared
among many provisions thrust upon persons who were compelled to accept them or
who were practically ignorant of their existence. In 1933 the Nazis adopted certain
genuine reforms in regard to arbitration which had already been proposed and were
pending in the Ministry of Justice. The first of these voids an arbitration agreement if
one party has used his economic or social superiority to compel the other to sign the
same or to accept unfair terms or methods of arbitration (ZPO 1025). The other,
besides requiring that the arbitration contract be express and written, requires that it
be embodied in a distinct and independent contract (ZPO 1027).
The arbitration award· is deposited in court; it operate\; between the parties as a
legal judgment does (ZPO 1039, 1040). However, it is necessary to obtain an order
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panied by a request for a conciliation hearing ( Antrag auf Gi.iteverfahren). In practice the request and the complaint are usually combined
or, if an informal complaint is maq.e by a party unskilled in the law, the
coµrt treats the plaintiff's demand as tantamount to complaint plus request for conciliation hearing. Efforts to conciliate are seriously made
and settlements are frequent. The compulsory conciliation practice was
introduced ( r 924) originally and primarily as a means of relieving
overcrowded dockets; the practice is looked upon with favor and success
in producing compromises contributes greatly to a judge's reputation
both with the bar and with his superiors. 51
The "single judge" who prepares the case for trial in the Landgericht is also directed to bring about settlements if possible (ZPO
349). But in practice the attempt to conciliate is less seriously pressed
in this court, probably because parties are always represented by attorneys and have had the benefit of their advice b~fore the case reaches
court. _
Besides the instances in which conciliation is especially attempted
for enforcement from the court, and the parties can always challenge the sufficiency
and regularity of the arbitration proceeding in the application for this order.
Another provision of the code makes it possible for the parties to agree on a court,
either a specific Amtsgericht or a specific Landgericht, which is to settle all disputes
regarding the validity, the terms, or enforcement of the arbitration agreement and
which is to issue the order of enforcement. If no court is so agreed on, then the court
which would have jurisdiction in the ordinary course is to handle the questions and do
the acts indicated (ZPO 1045).
In addition to private arbitration a decree of 1924 also provides for "judicial
arbitration" in certain cases. This is compulsory in cases in the Amtsgericht involving
less than I oo RM. The court in such cases is not bound by any formal rules of procedure, and its judgment (Schiedsurteil-arbitral judgment) is not subject to appeal.
A similar procedure is authorized in cases above I oo RM provided the parties both
agree and the case is one which may be settled by mutual agreement. In the latter cases
the arbitral court consists of one professional judge and two arbitrators named by the
respective parties. So far as the authors know this method of voluntary arbitration has
not been much used.
51
The effort to conciliate is not requisite, in case a fruitless attempt to conciliate has been made within the preceding year, and in certain other specified cases
(ZPO 495a).
.
Statistics for Prussia, which constitutes the larger part of Germany both in area
and population, may be taken as typical of the whole Reich. In 1932 P-russian
Amtsgerichte brought to a definite close in the Giiteverfa~ren 667,443 cases, among
which somewhat less than half, that is to say, 306,676, were settled by an agreement
of the parties. In the same year 2,406,903 new Giiteverfahren were filed with Prussian
Amtsgerichte. All of the cases disposed of were not filed in the same year; but, the
circumstance that an overwhelming majority of cases disposed of in the Giitevei;:fahren
are always those recently filed, justifies the statement that at least one fourth of all
cases filed in a year cameeto a close before they ever became litigious. See 95 JustizMinisterial-Blatt (1933) 326 et seq.
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by the court, any lawsuit can, at any stage, be terminated by a settlement
between the parties. The compromise may be reached outside of court
between the parties, in which case the parties may merely notify the
court that they have settled the case and therefore consider it as closed.
Or the compromise may be made in the presence of the court, either
at the conciliation hearing or later. In this event the judge dictates a
memorandum of the agreement to the reporter; the agreement is then
read back to the parties and must be expressly confirmed by them;
the performance of all these steps is a formal requirement which must
appear in the court's record. The principal significance of the compromise reached in the presence of the court lies in the fact that it serves
as a basis for immediate execution in the same manner as a judgment
(ZPO 794).

6.

PLEADING AND PROOF-ORDER

52

When a case is filed in the Amtsgericht it goes to the Amtsrichter,
or if the court consists of more than one judge, it is assigned to a particular judge for attention. He fixes a day (Termin) for an initial
hearing. At that hearing he begins with the attempt to conciliate; when
this fails he talks over the case informally with the parties. He develops their respective claims and contentions and the proofs and
witnesses which they expect to use. This hearing ·serves a twofold
function: it t3;kes the place of the pleadings in our practice and it leads
to a specification of intended means of proof. In the latter respect it
resembles in nature our pre-trial hearing in that it tends to avoid the
possibility of surprise and the burden for producing unnecessary proofs.
If it appears to the court that the case will require a hearing of testimony, it formulates a proof-order (Beweisbeschluss, ZPO 358), specifying the issues on which evidence is to be taken, the witnesses and
proof to be used, and the questions to be asked of the witnesses. However, the formulation of this order is not to be viewed as a separate and
necessary stage in the case; it is merely an administrative step toward
judgment. Sometimes the order is framed and the testimony, if available, is immediately taken. Often the case will be disposed of without
any proof-order at all, e.g., by default; by confession of judgment; by
judgment on the merits, if the case involves a question of law or if the
case can be disposed of on the basis of writings already produced to the
court. Moreover, the court may and frequently does make a partial
52
Under the war emergency decree of September 1, 1939, the Amtsgericht is
allowed to proceed in all cases before it, without reference to the formal rules of procedure prescribed in the Code.
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proof-order, if it thinks that the case may be disposed of by the determination of one of several issues or by proof or failure of proof on one
side; such a provision for a partial hearing is of course made to save
time and reduce the expenses of the parties.
In actions in the Landgericht, proceedings prior to trial are somewhat more elaborate and formal, due to the fact that they are always
conducted by attorneys. 58 The attorneys are expected to prepare the
issues for the court by an exchange of papers ( Schriftsatze) setting
forth their claims (ZPO 129, 272). There may be several of these
papers on either side; they serve about the same function as our pleadings but are less formal. The exchange of papers is made through
service by attorneys on one another (ZPO 198). Copies of all these
papers must be filed with the court. At the first or later oral hearings
the court proceeds to clarify and define issues and settle the proofs to
be made, or otherwise disposes of the case, in substantially the same
ways as are indicated in the next preceding paragraph.
Both Amtsgericht and Landgericht endeavor at all stages to bring
about a prompt statement and full disclosure of claims by parties (Richterliches Fragerecht, ZPO 139, 279a). The courts proceed on the principle that parties· are obliged to bring forward all their claims together
and without delay (Konzentrationsprinzip, ZPO 278, 279). Every
party must give full information regarding his claims and his evidence
to his opponent, so that the latter can make inquiries and meet what is
claimed or is proposed to be proved, if he is able to do so. If a party
fails in any of these obligations, he is penalized with costs (ZPO 278).
In fact, if the court finds that the omission by the party was deliberate
or grossly negligent, the court may in its discretion reject entirely his
new claim, defense or offer of proof, as the case may be (ZPO 279).
Dilatory pleas must all be made by a party at one time and before he
pleads 'to the merits (ZPO 274). The list of such pleas is very comprehensive. It includes many which our pleaders would not regard as
merely dilatory.
-

7.

TRIAL AND EVIDENCE

Civil cases are tried by the court in Germany. Jury trial is quite
unknown. This difference in the mode of trial accounts for most of the
differences between a German trial and one in this country.
Rules of evidence, though not entirely lacking, are few and simple.
For example, hearsay is not as such excluded. Evidential questions are
approached from a nontechnical point of view somewhat like that which
58
The same applies in some degree to cases in the Amtsgericht if they are handled
by lawyers.
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is taken by our administrative tribunals. Especially important is the
rule that assertions of fact which are made by a party and which are not
specifically or impliedly denied by his opponent are taken to be true
and need not be proven by evidence (ZPO 138,439).
Witnesses are examined by the presiding judge. Counsel sometimes suggest questions to be asked and the judge must on demand
allow counsel to put questions directly (ZPO 397 ). There is no formal
distinction of direct and cross examination as there is in our practice.
Each witness is told what the court desires to know and is thereupon
allowed to tell a connected story in his own way (ZPO 396). No literal
record of questions and answers is taken down. When the examination
of a particular witness is finished, the judge dictates to the reporter a
brief statement of the witness's testimony. This statement is read back
to the witness for his approval and acceptance. Sometimes the witness
makes corrections or alte~ations and sometimes counsel suggests corrections or points which need to be further developed.
Before the witness gives his testimony he is admonished regarding
his obligation to tell the truth and regarding the penalties for false
testimony. But as a rule (since 1933) witnesses are not to be sworn;
only if the judge deems this advisable is the witness required to take
an oath (ZPO 391). And what seems extraordinary to us is the fact
that where the oath is administered the swearing occurs after and not
before the testimony is given (ZPO 392). The effect of this practice
is that court and counsel constantly rerp.ind the witness of his obligation
to tell the truth and of the possibility that he will be required to swear
to what he has said; it also offers an opportunity for him to change his
testimony before he is sworn, and this he not infrequently does.
The court itself assumes responsibility for requiring witnesses to
appear. Its subpoenas are issued for the witnesses indicated in the prooforder framed before trial (ZPO 377). The sanctions for failure to
appear may be liability for costs caused by his nonappearance, or a
money fine, or in case this cannot be paid a maximum detention of six
weeks. If it becomes necessary the witness may be arrested and brought
in by force (ZPO 380).
Sanctions for refusing to testify are similar to those for failure to
appear (ZPO 390 ). The excuses for refusal and persons exempted are
more numerous than is the case in our practice (ZPO 383-389).114
54 For example the spouse of a party, his divorced spouse, his fiancee, or his own
or his spouse's ascendants or descendants, may refuse to testify; alsa any witness is excused from testifying in a manner which will disgrace or incriminate himself or a near
relative by blood or marriage.
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Expert witnesses are 'not called by the parties but by the court. The
court acts on the· advice of the parties but it decides for itself whether
to call experts and, if so, how many to call, and it appoints the experts
to be called. 55 Such experts are subject to challenge in substantially the
same way that judges are challenged, i.e., on account of interest, relationship to parties, or bias (ZP.O 406).
Down to the reforms of r933 parties to a suit were not competent
witnesses.56 Now, however, a party may be a witness, subject to certain
technical qualifications and conditions. He may be called by his opponent or by the court or he may be a witness in his own behalf (ZPO

445-455).
Documentary proof is very important in the German system (ZPO
4r5-444). There are two important differences from our own practice.
Any document or writing is accepted for what it purports to be unless
its authenticity .is challenged; the proponent need not go, in the ordinary case, beyond the act of producing a writing as evidence of a certain
fact. Moreover, a public document constitutes full proof of the facts
therein stated, i.e., a document executed by a court, Notar, or other
public agency, or .a declaration made by private parties and recorded
by one of these agencies. A party may contradict the document on the
ground that it does not correctly record the transaction which occurred,
but the presumption in favor of the correctness of such an instrument
is very strong and its recitals cannot be easily upset (ZPO 4r5, 437). 5 Y
55
Each court chooses and maintains a panel of experts for different types of matters which are likely to come before it.
56
Prior to· 1933 the oath of a party was taken in only one case. This was the
case of the decisory oath-. Such an oath was demanded from the opposing party when
one could furnish no other evidence than this sworn statement ( or only incomplete
evidence) on a point on which the judgment was to turn. The case then was treated
like a case in ordinary life where one might say to another, "If you will swear to that,
I shall take your word for it." The court passed a conditional judgment making the
outcome of the case depend on the opponent's taking the oath which the court formulated. And accord{ngly if the oath was taken, judgment in final form was given for the
oath-taker. If the opponent refused to take the oath, final judgment was rendered in
favor of the person who demanded the oath. Although this practice no longer obtains
in the major continental countries it has had great vogue and importance in the history
of continental procedure; one is almost certain to hear it mentioned in legal discussions
ampng lawyers on the continent. It is interesting to compare with it the practice of
purgation by oath in contempt proceedings in Anglo-American law. This practice too
has now almost entirely disappeared. See Clark v. United States, 289 U. S. 1, 53 S.
Ct. 465 (1933) and Curtis and Curtis, "A Notion in Criminal Contempt," 41 HARV.
L. REV. 51, 63-68 (1927).
57 "However, if the court regards the genuineness of such document as doubtful,
it can on its own motion call for a declaration on this point by the official agency or
person who purports to have executed the document." ZPO 437 paragr. 2. This de-
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Generally speaking the court depends on the assertions and answers
of the parties and the evidence offered by them (ZPO 138); it does
not make its own investigation. But the court can ask questions on its
own motion and in its discretion suggest lines of inquiry to the parties
or the need for further proof (ZPO 139). The court is expected to
determine the facts on the whole of the evi~ence and the testimony before it. What the facts are is to be decided by the court on the basis of
its own best judgment (nach freiem Ermessen, ZPO 286).
All proof is to be taken before the trial court (ZPO 355). Before
1933 a practice had developed, due to overcrowded dockets, of having
a single member of the court (Landgericht) take the testimony of individual witnesses. This practice became so general that trials in courts
consisting of several judges were often little more than formalities in
which the court as a body accepted the evidential conclusions which had
been reached by the single judge. In order to insure that the whole
case and all the witnesses be heard by the entire court a statute of
1933 attempted to specify more definitely the cases in which the single
judge might take the testimony of witnesses beforehand (ZPO 375 as
amended-see footnote 3).
It is possible to bring a witness from any part of Germany to testify
in a judicial proceeding. The subpoena of a court is good anywhere in
the Reich ( GVG 160). But in practice depositions are taken whenever
it is inconvenient or unduly expensive to bring a witness from another
place (ZPO 3 75). Depositions are commonly taken by the Amtsgericht
at the witness's residence on instruction of the court in which a case is
pending. The task of taking depositions can also be delegated t9 a
Notar or a higher judge. The entire record is usually sent to the official
who is to take the deposition.
In many civil cases the trial is had piecemeal. One or more witnesses will be examined at one hearing and other witnesses or testimony
at a later hearing. Where the court decides to postpone a hearing or
institute a later hearing, the code requires that it shall as far as feasible
take the testimony of those witnesses who are already in attendance
(ZPO 357a).
When the yxamination of witnesses is :finished and the introduction
of evidence concluded counsel argue the case briefly before the court.
They call attention to important points, note the lack of evidence on
this or that matter, and suggest the interest or bias of witnesses. Their
mand is easy to satisfy in the German practice because the originals of all public documents are kept in the official files.
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statements to the court are made in an ordinary conversational tone and
are entirely devoid of the "fireworks" which characterize arguments
to the jury in our practice.
While the trial of a case in a German court involves certain outward
forms and proprieties such as the wearing of gowns, the use of certain
titles and modes of address, the German court is really 'quite free to
investigate the cause before it and does exercise its power of ascertaining
the truth without regard to technical rules ( freie Beweiswi.i.rdigung,
ZPO 286).
.
Very frequently a ~ase is ·decided immediately at the end of the
last oral hearing, i.e., after the arguments of counsel are concluded;
but even when the decision is postponed it is seldom delayed beyond a
week. A contested case is usually tried and decided the first instance
within two or three months of the time when it is started. Defaults and
other cases in which it is unnecessary to have a full trial are more
speedily concluded. 58

in

8.

JUDICIAL ORDERS AND JUDGMENTS-DEFAULTS AND
"ORDERS TO PAY"

German law, like our own, distinguishes between judgments on the
one hand and a variety of judicial orders on the other. The latter include:
(I) Incidental orders ~ade in the furtherance of the determination of a litigated case, such as rulings on the right of a person to sue
or defend as a poor person, on the grant of a continuance, on the trans58 Out of 328,093 ordinary cases (i.e., exclusive of suits based on bills of exchange
and documented claims) disposed of in 1932 by Prussian Amtsgerichte through litigious
judgment, 174,027 or 53.42 per cent had lasted less than three months, and 135,350
or 31.25 per cent had lasted between three months and a year; only 18,716 cases had
lasted longer than a year. The Landgerichte in the same year delivered 47,669
judgments in cases of first instance, (not including cases based on bills of exchange or
documented claims or concerned with ·marital or status matters). Of these 17,130 or
38.09 per cent were disposed of within six months, and 16,620 or 36.98 per cent were
disposed of in a period lasting between 6 and l 2 months. Only 13,919 had lasted
longer than a year, 95 Justiz-Ministerial-Blatt (1933) 328, 34-7. After the enactment
of the Novel of 1933 the record seems to have become even better. According to
Staud, 97 Deutsche Justiz (1935) 737, in 1934, 71.3 per cent of all ordinary judgments in the Amtsgerichte were rendered after less than three months, and 58 per
cent of first instance judgments by the Landgerichte in ordinary suits were rendered
within six months. Later statistics are not available to us.
In the period before Hitler slightly niore than 60 per cent of all suits filed in the
Pru$Sian Landgerichte used to be disposed of within the same calendar year, and less
than 20 per cent used to last into the third following calendar year (95 Justiz-Ministerial-Blatt 368).
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fer of the case to another court, on the time and manner of taking proof,
and so on.
( 2) Interlocutory orders • regarding relief and preservation of
rights, such as temporary injunctions, temporary alimony, etc.
(3) Orders regarding execution and enforcement of judgments
( to be considered later in topic I I).
( 4) Orders and decisions made in noncontentious proceedings
(jurisdiction), such as orders appointing and removing guardians, orders reject!ng requests for entries in the title register, etc.
Some of these orders (Beschli.isse) are reviewable by Beschwerde,
others are not; some of them are issued by the court on its own motion,
others only on request of parties; most of them are issuable without
oral hearing, though the court may and frequently does hold an informal hearing with one or both parties present. There is great variation in regard to these different orders both as to essential conditions
and mode of operation. The same is true in our practice. By and large
the German rules and procedures in these respects differ from ours
chiefly in details.
Court judgments, paralleling the classification of claims already
mentioned, are divided into three kinds in German discussion of the
subject. In this sense a judgment may be one_for the performance (or
omission) of an act; it may be one for the declaration of legal relations;
it may be one for the alteration of legal relations. Almost all the judgments and decrees which would be rendered in our ordinary actions,
whether 'in law or in equity, are judgments for performance. This kind
• of judgment includes practically all our judgments in actions sounding
in contract, tort, quasi contract, spe~fic performance, foreclosure, and
injunction. In all these actions alike, the performance ( or omission) of
an act is sought; they all terminate in judgments establishing ( or denying) the obligation to perform as claimed. The differences we recognize
here would be regarded by German lawyers as differences in the specific
content of judgments, not in their general character. And accordingly
a German court decrees the performance of one act as well as another;
it has no more hesitation about decreeing specific performance of a contract for a ton of coal or a sum of money than of a contract to convey
Blackacre.
The judgment of the court must be pronounced orally. 59 The
59
German procedure and procedural discussion repeatedly emphasize the principle
of orality. This is a reaction against the tendency characteristic of all Continental pr~
cedure down to the nineteenth century to carry on judicial proceedings in secret and
to base decisions chiefly on documents and written reports of testimony taken by
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reasons for .the judgment are usually not stated at the time of pronouncement but ·the full judgment is regularly rendered in written
form within one week. This judgment must contain five separately
stated parts: 60
(I) Names of parties, counsel, etc.
( 2) Name of court and judge or judges.
(3) The judgment proper (Urteilsformel), i.e., the order of the
court stating what the defendant is to do or dismissing the case or declaring the relations of the parties or terminating a marriage, etc.
( 4) A condensed statement of the allegations and claims of the
parties and of the course of the controversy and the steps taken therein
(Tatbestand). 61
;
( 5) The grounds of decision (Entscheidungsgrilnde), including
the conclusions of the court on the facts with the reasons for its conclusi~ns and its conclusions of law. with the reasons therefor, usually
supported by the citation of specific code provisions.
The default judgment (Versaumnisurteil) and default practice
present little that is unfamiliar to an American lawyer (generally ZPO
330, et seq.). Within two weeks after the default judgment the defaulting party may file a protest (Einspruch); in this event the case is
set for a new hearing before the court; if a defendant defaults a second
time he is excluded from further opportunity to protest (ZPO 338345). The costs of the default proceedings are charged to the defaulting party even if he wins the case in the new hearing (ZPO 344); and
these costs may, as we shall see presently, be very substantial. Default
1
proceedings constitute a large part of the business of the Amtsgericht, '
62
especially in the lar~er cities.
maste'.rs and others. In the heavy relia~ce of equity courts at one period on written
interrogatories we have an exemplification of this tendency in our own practice. In
accord therefore with the orality principfo, declared in the modern Continental codes
and intended to insure publicity and direct contact with the courts, the judgment of
the German court is pronounced orally.
However a decree of 1924, intended to speed up the work of the courts, allows
the court with the consent of parties to give a decision. without oral proceedings. A
limited use has been made of this opportunity and not always with the desired result of
accelerating the decision.
60 Default judgments and judgments by confession take a more abbreviated form

(ZPO 313(3)).
61 Literally, "state of fact"; however it is not quite the equivalent of our statement
of facts as it aoes not contain the court's findings of fact; these are included in the
grounds of decision.
.
62 The practical importance of uncontested judgments can be seen in the following figures for a typical year: The number of judgments based on default, confession,
waiver, withdrawal of the complaint, and decisory oath, delivered by Prussian Amtsge-
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The use of an "order to pay" offers to a creditor an even quicker
method of collection than the judgment by default. This is a procedure
which is much used in German practice,68 which is different from anything we employ and which therefore deserves special mention. The
German name for the procedure is Mahnverfahren, literally, "warning
proceeding" (ZPO 688-703). On the request of the credito~, and
without entering into the merits of the case, .the Amtsgericht issues to
the debtor a conditional order to pay (bedingter Zahlungsbefehl). The
creditor's claim must call for a specific amount of money, or a definite
quantity of fungible goods or a specified kind of securities. The debtor
may within a week file an objection (Widerspruch), with the result
that a regular lawsuit ensues. If the debtor does not act within the
week, the creditor may ask the Amtsgericht to declare its order to pay
richte in 1932 in ordinary lawsuits was 1,099,451. While our statistical materials do
not allow any statement as to what share in this total is composed of each of the categories named, it can be said that default judgments formed the largest component.
The total mentioned is balanced by only 450,494 litigious judgments and 96,684
settlements by conciliation. In suits based on bills of exchange and other documented
claims the figures were even more out of proportion: 146,5 IO non-contested, 14,794
contested, and 4,462 settlements. For obvious reasons the proportion was quite different
in the Landgerichte: the total of uncontested judgments was here 31,697 for ordinary
actions and 5,875 for actions b!ised on bills of exchange or documents; the number of
contested judgments was 52,291 and 2,083 respectively, and the number of settlements was I 1,940 and 3 I 5 respectively. The figures are exclusive of cases concerning
marital and status matters. 95 Justiz-Ministerial-Blatt (1933) 327, 342 et seq.
68
A very extensive use is made of the Mahnverfahren. Three typical years may
serve as an illustration: In 1928, a year of comparative prosperity, the total number of
warning proceedings was 8,403,715; in 1931, a year of deep depression, 10,715,217;
and in 1938, which may be considered the most successful year in Hitler's regime,
3,994,405 (the figures refer to the whole Reich; the figure for 1938 includes the Saar
territory, while those for 1928 and 1931 do not include it). The small number of
warning proceedings in 1938 cannot merely be due to improved economic conditions.
Despite the fact that economic conditions improved only slowly, a sharp and sudden
drop in the number of warning proceedings made itself felt immediately after the
advent of the Nazis; from 1932 to 1933 the number dropped from 8,203,641 to 5,500,039 (excluding the Saar) and kept declining further from year to year. See
Statistisches Jahrbuch fiir das Deutsche Reich and (for 1938) IOI Deutsche Justiz
(1939) 1,201.
An overwhelming majority of warning proceedings never results in litigation.
The following figures taken from the Prussian judicial statistics for 1932 ( 95 JustizMinisterial-Blatt [1933] 327) may be considered typical. In that year 4,898,876
warning proceedings were filed in Prussian Amtsgerichte; however, only 1,357,099 out
of a total of 2,691,716 suits were preceded by such warning proceedings. In appraising
these figures, the fact should be taken into account that some of the warning proceedings which developed into suits in that year had been started prior to that year, while,
on the other hand, some of the warning proceedings filed during the year developed into
litigation before the Landgerichte. Nevertheless the proportion indicated by these
figures may be considered roughly correct.
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"executionable." This means in effect that he gets a default judgment,
and the debtor has two weeks to protest ( see preceding paragraph).
If the debtor fails to act within this period he has lost his chance for a
hearing and the creditor can proceed with execution. The "order to pay"
does not involve all the costs and other incidents of filing an action; it
serves as a sort of official warning that action will be filed and costs incurred if the defendant does not pay up. It is especially useful in regard
to claims that are too small to warrant the filing of suit.6 ¾

9- SPECIAL PROCEEDINGS
(a) Summary Judgment on Documented Claims
The Civil Code provides a summary procedure for the enforcement of bills of exchange and other documented claims (Urkunden- und
Wechselpro7,ess, ZPO 592-605a). The claim or bill must be for the
payment of a specific amount of money or the delivery of a definite
quantity of fungible goods or of a specified kind of securities. The
procedure may also be brought on claims, otherwise eligible, which are
secured by mortgage or charge on land. If the plaintiff desires to
employ this procedure he must so indicate in his complaint. Only
documentary evidence, or the testimony of the parties, or both, are
admissible in the summary proceeding, to support the claim or in opposition to it. However, the judgment must reserve to the defendant
the right to prove his defenses by other means if he so elects (Vorbehaltsurteil). To this extent the judgment is conditional; the suit remains pending for the purpose indicated and is subject to the conditions
~pplicable to the interposition of defenses in ordinary actions. The advantages which the plaintiff has from his judgment are its speed and
the possibility of immediate execution.

(b) Proceedings in Marital and Status Matters
Controversies concerning marital relations and the legitimacy of
children fall in the jurisdiction of the Landgericht; declarations of
incompetency in the jurisdiction of the Amtsgericht . The procedure in
these matters follows in the main the pattern of ordinary actions. The
public interest in the upholding of marriage and the legitimacy of children? however, require certain modifications in the ordinary procedure.
G¾ Such a proceeding is always started in the Amtsgericht; if the suit becomes
contested and if it falls within the jurisdiction of the Landgericht it is transferred to
that court on the request of either party. By starting in the Amtsgericht, however,
the plaintiff will, if his claim is not disputed, obtain an executionable judgment without
running into the trouble and expense of hiring a lawyer.
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These are laid down in ZPO 606-639, 640-644. For instance the
divorce action in the Landgericht is required to be preceded by an
e:ffort at conciliation in the Amtsgericht, although this is a condition
which may be omitted by the Landgericht. And the principle of party
presentation of claims, defenses and proofs is not fully maintained in
divorce actions; the court can make its own investigation of the case;
the facts which are essential to divorce, separation or bastardization of
children, must be proved to the satisfaction of the court.65
The interest of the state in marital and status questions finds further
expression in the requirement that the court notify the state's attorney
of all lawsuits concerning such matters. He has the privilege to attend
the nearings and to act there in the public interest. In practice he avails
himself of these privileges only in cases of paramount public importance. The state's attorney may also bring action for the declaration of
nullity of a marriage.66
A person may be declared incompetent ( or insane) by the Amtsgericht on petition of the spouse, certain relatives, or the state's attorney.
A personal hearing of the allegedly incompetent person in the presence
of medical experts is required, and the court may order his confinement
( not to exceed six weeks) for the purpose of observation. The one
feature of special interest about this proceeding is that if the alleged
incompetent opposes the proceeding and wishes to attack a declaration
of incompetency in the higher courts he must bring an action against
the state's attorney for this purpose. This action is treated as a litigated
case between the two parties mentioned, though other interested parties
are permitted to join in the proceedings (see generally ZPO 645-687).

( c) Public Citation

In legally specified cases the rights of persons who are unknown or
cannot be found can be barred by judgment: unknown creditors and
heirs can be excluded, and a person not heard from for a certain period
can be declared dead, a lost negotiable instrument can be declared invalid and so on. The proceeding in such cases is called an Aufgebots65
Nevertheless, in actual practice courts do incline to favor the dissolution of
marriages which have proved unsuccessful. They make free use of the power to omit
the attempt to reconcile parties and are usually ready to accept the assertions of the
complainant if they are admitted by the defendant. As regards grounds for divorce,
the situation is about the same as it is here; it is not hard to get a divorce on the simple,
though impermissible, ground of incompatibility.
66
Nazi legislation forbade intermarriage of Aryans and non-Aryans; however, a
proceeding to nullify had to be initiated by the state's attorney.
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verfahren and is regulated in ZPO 946-ro24.61 The proceeding falls in
' the jurisdiction of the Amtsgericht. The common features of all such
proceedings, details varying from one to another; are: (I) the fixing
by the court of a period within which rights must be brought to the
knowledge of the court, the missing person must prove his existence,
or the possessor of the instrument must produce it and claim his rights;
(2) notice by publication of the proceeding and the period fixed; and
(3) a judgment of exclusion (Ausschlussurteil) to be handed down by
the court in a public hearing after the period has expired. The Ausschlussurteil is not subject to appeal, but can be attacked by special
actions ( Anfechtungsklagen) to which the code affixes varying time
limits and conditions. This type of judgment is not unfamiliar to us;
but the common name for the type is a novelty as well as the fact that
it can be used to bar claims on lost negotiable paper.
IO.

CosTs AND FEEs-LEGAL

Am

The Code of Civil Procedure provides that the losing party shall
pay court fees and reimburse all necessary expenses of the winner
(ZPO 91); in case neither party is completely victorious costs and expenses are divided ratably between the parti,es (ZPO 92). Every judgment must contain a provision regarding the distribution of costs and
expenses.
The necessary expe~ses of a party which may be charged to his
losing opponent include (besides court costs and fees) : attorneys' fees,
if counsel is required, both for an attorney at the site of the court and
an attorney at the party's residen~e if he lives outside the district;
expenses of witnesses and other costs of procuring the needed evidence;
and loss of time and travelling expenses of the party himself.
· Court costs are fixed by statute. 68 'Their amount depend~ on the
amount involved; and, thus calculated, costs are rarely so high as to
make it unprofitable to litigate a meritorious claim.69 If the claim of
67 This procedure should be distinguish~d from the Aufgebot (banns) which regularly precedes a marriage and is made by the Standesamt (BGB 1316, procedure regulated by the Personenstandsgesetz). This procedure is merely intended to give
interested persons a chance to object to the intended marriage, but does not lead to
an Ausschlussurteil.
68
Gerichtskostengesetz (GKG)-act of 1924 fixing court costs and fees.
69
Cases are not uncommon in which amounts as small as 5 RM are·claimed. Total
court costs in prosecuting such a claim in the Amtsgericht would not exceed I RM;
there is no appeal in cases of this size; and attorneys' fees are not usually incurred as
there is no need. (See subtopic 3, supra.) Moreover a bona fide 1:laintiff naturally
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a party does not represent a definite money value, the court exercises
its discretion in ascribing a specific money value to it for this purpose,
e.g., 1200 RM for a divorce action; and costs are then assessed by the
business office of the court with reference to this ascribed value. Scales
of costs are definite and detailed; a certain amount for the filing of the
case, so much for a successful conciliation settlement, so much for taking
evidence, so much for entering judgment, and so on. 70
Similar are the scales and the methods by which attorneys' fees are
fixed. 11 Specified amounts are allowed for doing particular acts, such
as filing suit, pleading and compromising, taking evidence, etc. The
fees are determined by the court's office according to the legal scale.
From an American lawyer's viewpoint the amounts allowed are in all
cases extremely modest,12 especially for the handling of small claims.
Contingent fees are not permissible; but an attorney can contract with
his client for larger fees than the legal scale; 73 and he can, and often
does, insist on advance payment in whole or in part.
Legal aid has been carried very far in Germany, perhaps further
than in any country with the possible exception of Sweden.74 The aid
rendered includes advice and the drawing of documents as well as assistance in the prosecution of court proceedings. Such aid is regarded as
a matter of right and not as.a matter of charity.
In the courts the aid given is somewhat similar to the assistance
allowed in this country for prosecuting and defending cases in f orma
hopes to recover and to compel the defendant to pay all costs-a fact which must also
affect the number of small cases brought to court.
While definite statistics on the number of small cases are not available, the published figures on Mahnverfahren (see subtopic 8, supra) are sufficiently indicative on
this point (3 to IO million a year). Such warning proceedings are almost always used
to enforce small claims and the great bulk of such proceedings terminate without contest, the defendant paying or defaulting.
70
Advance payment of costs and security for costs are important in the German
practice; they are regulated and administered substantially as they are in our practice.
11
Gebuhrenardnung fur Rechttanwalte (GebOfRA)-law of 1924 regulating
attorney's fees.
72
However trials are short and largely conducted by the judge; they do not require from the lawyer the amount of time and the elaborate preparation which are
demanded in our practice. Often the lawyer does not even take the trouble to attend
certain parts of the testimony and hearings. He may complete the trial of five or six
cases in one morning which, at IO RM apiece, produces a substantial amount for his
time.
78
GebOfRA 93.
74
See generally Stone, "Certain European Legal Aid Offices," 25 CAL. L. REV.
52 at 62-65 (1936).
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pauperis. It is authorized in all types of litigation. Lawyers are appointed by the courts; court fees and costs, as well as attorneys' fees,
are remitted to the party who is unable to pay. The attorney receives
a reduced fee from the state. This arrangement is especially needed in
Germany where contingent fees are not allowed and the poor claimant
would be without practical remedy in many situations, e.g., personal
injury cases. This assistance in lawsuits (Armenrecht) depends on a
showing to the court of inability to pay and ·on a prima facie showing of,
reasonable chance of success; it is regulated in detail by the Code of
Civil Procedure (ZPO 114-127).74a
Prior to the Nazis, aid was extended through a variety of judicial,
municipal and semipublic agencies such as charitable and cooperative
organizations. The Nazis reorganized the system so that legal aid,
except that given in the courts, was administered chiefly as a "party"
undertaking. The party took a great deal of credit to itself for bringing
justice to the whole people. It maintain~d some thirteen hundred offices
for giving aid and advice. 75
I I.

ENFORCEMENT

From their very nature, enfor~ement proceedings are only applicable to judgments for performance (Leistungsurteile). Declaratory
judgments require no enforcement; and judicial decrees such as divorces, which alter legal relations, are automatically operative without
resort to execution or other methods of enforcement.
A German judgment for performance is both in theory and in practice a judgment for specific performance. The• enforcement measures
which follow are directed toward bringing about exactly what is ordered. This does not mean that the creditor always obtains performance
of the debtor's primary obligation. Often the creditor has a choice
between the claim for performance of a contractual obligation and the
rescission thereof or damages (BGB 326); 76 also, he may elect to demand damages for tortious injury to person or property instead of
74
a The importance of legal aid as given by the courts becomes apparent in the fact
that in 1932 Prussian Amtsgerichte issued no less than 150,159 orders granting the
Armenrecht; Prussian Landgerichte granted the Armenrecht 88,357 times in suits
originally filed with them (including many marital cases) and 25,444 times in appeal
cases. 95 Justiz-;Ministerial-Blatt (1933) 328, 347.
75
Under the later Nazi regulations every lawyer was required to assist in one of
these offices without compensation.
76 However, generally in German law. recission is only permitted after fixing a
period of grace within which the defaulter must perform, e.g., BGB 283, 326, 634,
643; but cf. 284, 286, 361.

1944}

GERMAN CIVIL JUSTICE

specific restoration of prior existing conditions ( BGB 249). Again as with
us any and all methods of enforcement may be ineffective. But the
German courts do not start with the premise that a creditor has to accept
damages as a substitute for most types of claims. The plaintiff always
gets a judgment for specific performance of the debtor's primary obligation if he demands it. 77
The two principal state agencies which function in the process of
enforcement are the court bailiff ( Gerichtsvollzieher-literally, the
court's enforcer) and the Amtsgericht. The bailiff performs all the
physical acts which may be necessary in searches, seizures and transfers
of property, and the arrest and detention of persons. The Amtsgericht
supervises the bailiff's activities and issues various orders in furtherance
of enforcement of judgments. In this latter respect the Amtsgericht as
the court of enforcement (Vollstreckungsgericht, ZPO 764) is con- .
trasted with the court which rendered the judgment, the court of suit
(Prozessgericht); it enforces not only its own judgments but also all
other judgments which are to be enforced in its district.

(a) Enforcement of money claims
The enforcement of money claims has a predominant place in practice. The bulk of the enforcement provisions of the code of procedure
is devoted to means and methods of enforcing such claims (ZPO 803882). Here one finds provisions covering not only contractual claims
for money, but claims for money damages on account of tortious injuries
and of unjust enrichment.
The unsatisfied judgment creditor must resort in the first instance
to execution on property; personal execution, as we shall see presently,
is a secondary means of compulsion and is narrowly limited. The types
of execution on property may be divided into three kinds: execution on
movables, on credits and on immovables. As the incidents of each of
77
However, in special circumstances the plaintiff may obtain judgment in the
alternative. One case is where a claim is made in the Amtsgericht not for payment but
for an act to be performed by the defendant; here the Court may at the plaintiff's request give alternative judgment for damages if the act is not performed within a
period set by the court in the judgment. The amount of the damages is freely determined by the court (ZPO 510b). Under such an alternative judgment, the defendant
can elect to perform or pay the damages specified; performance as such can no longer
be demanded by the plaintiff (ZPO 888a). An alternative judgment can also be
obtained where the plaintiff can show that without such judgment the realization of his
eventual claim for damages would be jeopardized (see ZPO 259 which allows action
for future claims on this condition). If such showing cannot be made, the plaintiff can
obtain damages only by suing again after he has fixed a period for performance and the
defendant has failed to perform (BGB 283).
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these types show some marked differences from our practice, each deserves special comment.
·
Movables: In order to obtain execution the judgment creditor must
present to the bailiff a properly certified copy of his judgm~nt and ask
the latter to levy on the debtor's goods. The bailiff must serve a copy
of the judgment on the judgment debtor before or at the time when
he makes the levy. The German bailiff has much broader powers of
search than an American official would have; 78 he may search anywhere
on the judgment debtor's premises; he may break doors if necessary,
and he may break open chests and other containers if these are not
freely opened for his inspection. To larger objects he usually attaches
a stamp as evidence of the levy; smaller objects he takes away. The
movables so seized are sold at public auction. But other methods of
disposal may be permitted in the court's discretion, if the judgment
er.editor or the judgment debtor so requests. The money received for
goods sold is paid over by the bailiff to the judgment creditor after
deducting expenses. And if cash is seized on the levy, this is turned
over to the creditor subject to a similar deduction. Perhaps the most
important difference between the German execution on movables and
our execution on chattels is the fact that the German bailiff's sale gives
an unimpeachable title to a bona fide purchaser at the sale, no matter
what defects there are in the judgment debtor's title to the goods sold
or in the baili~'s own procedure. 79 If the goods of a third party are
wrongfully seized he must bring action before the sale is made to declare the seizure invalid (ZPO 771); otherwise he will find himself
with only a claim against the judgment creditor for unjust enrichment
to the extent of the price realized at the sale (BGB 8 I 6), or with
possible claim against the bailiff or against the state on account of the
improper conduct of the bailiff. 80

a

78
However, he is not allowed to levy or search at night, on Sundays or on holidays without permission of the court (ZPO 761).
.
79
This is in line with the usual doctrine of all the chief continental legal systems
that possession of movables is the equivalent of title ("possession vaut titre") and a bona
fide purchaser from a lawful_ posssessor can claim ownership of a movable bought
(BGB 932, 935 (2)).
so In Germany as in other civil law countries the state and its various subdivisions
are liable for the wrongful acts of their respective officials, BGB 839 (cf. 823); the
Weimar Constitution art. 13 1; Gesetz fiber die Haftung des Reiches fur seine Beamten
1910. Compare Bor;chard, "Govermp.ental Responsibility in Tort," 34 YALE L. J.
, 1, 129, 229 (1924-5); 36 YALE L. J. 1, 757, 1039 (1926-7); 28 CoL. L. REV.
577, 734 (1928). Generally such officials are also personally liable for wrongs
done. But the injured party usually takes the easier and surer way of getting
compensation by suit against the public agency; indeed the official is answerable to the
injured party for mere negligence, only if the injured party is unable to obtain compensation elsewhere (BGB 839 subd. 1).
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Credits (Garnishment): Claims to which the judgment debtor is
entitled may also be taken on execution as they may with us (ZPO
828-863). The interposition of the Amtsgericht as court of enforcement is necessary in this case. The judgment creditor must obtain an
order to hold the claim due the debtor and to assign it to himself
(Pfandungs- und Ueberweisungsbeschluss). This order must of course
be served on the judgment debtor and his debtor. The German garnishment proceeding is interesting in that the judgment creditor may elect
to take a money claim either for collection or by way of payment. As
in many states here the creditor may garnish not only money credits
due to the debtor but also any other type of transferable claim, e.g., the
obligation of a third party to deliver a certain amount of coal or to
transfer a specific chattel such as an automobile. These objects must
be delivered to the bailiff, who sells them as things taken from the
judgment debtor. Similarly a claim to the conveyance of a piece of land
may be garnished and is dealt with as immovables are ( see below).
And finally even certain kinds of nontransferable claims can be taken by
the creditor for collection, such as a contract to pay money which is, by
agreement of the parties, nonassignable ( ZPO 85 I and BGB 3 9 8 ( 2) ) •
Immovables: The judgment creditor has three possible recourses
against interests in immovables belonging to his judgment debtor (generally ZPO 864:_8 7 I).81 Each of these may be employed by the creditor singly or in combination with the others; and all require a resort to
the Amtsgericht in one capacity or another. First the creditor may obtain what we would call execution (Zwangsvollstreckung). He applies
to the Amtsgericht as court of enforcement to seize and sell specific
land.82 The court thereupon makes a levy (Beschlagnahme) in the
title registry ( Grundbuch) in its capacity as register of titles; 88 it then
proceeds with the sale of the land in a manner similar to our judicial
sale.84 However under the German practice no opportunity to redeem
remains after the sale is made; the sale is final and unimpeachable.
Especially noteworthy from our point of view is the fact that the execution procedure just described governs the "foreclosure" of mortgages
81

The procedure in judicial sales of immovables (land) and ships is regulated by a
special statute, in force since 1900 and recently amended in some details, the Gesetz
iiber die Zwtmgwersteigerung und Zwtmgwerwaltung (ZVG); this statute covers sales
on foreclosure as well as execution (see further remarks in the text); it also governs
judicial sequestration of land and ships. The principal commentary on this statute is
Jii.cKEL, CoMMENTAR ZUM ZWANGSVERSTEIGERUNGSGESETZ, 7 Aufl. Berlin, 1937.
82
In larger courts execution on immovables is handled by a particular judge ( or
judges)-frequently the same judge who cares for the title registry.
88
As to transactions affecting title to land and the entry in the land title registry,
see note l 7 supra.
84
See statute cited in note 8 I supra.
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and other liens as well as the enforcement of simple judgments. German law does not approach foreclosure as a problem primarily of extinguishing a debtor's claim to redeem but rather as a problem of
enforcing the debtor's obligation to pay. The significance of a secured
claim as distinct from an unsecured is simply that the creditor has by
virtue of his contract, a specific item on which he can levy execution
ahead of other creditors. The second possible recourse of the judgment
creditor is to apply to the Amtsgericht as the court of enforcement for
a sequestration of the judgment debtor's property; this involves putting
a receiver (Verwalter-literally, administrator) in possession and control of the land, who collects and pays over the rents and profits ( above
expenses) to the judgment creditor. The third recourse open- to the
judgment creditor is to apply to the Atntsgericht as title register, for
entry in the Grundbuch of a compulsory mortgage on the debtor's land.
The practical effect of this so-called mortgage (Zwangshypothek) is
about the same as the filing of a judgment lien under our practice, since
the German judgment is not a lien per se, but only becomes such by an
entry. Moreover, the compulsory mortgage like the judgment lien
serves the purpose of giving the creditor security for his claim without
forcing an immediate sale of the debtor's land-a true security function.
As such the compulsory mortgage is more flexible and less drastic than
the ordinary execution, though it may lead at the creditor's option to
enforcement by sale.

(b) Enforcement of 'other acts { and omissions)
This subject is covered in detail in the Code of Civil Procedure
883-898. If the judgment requires the defendant to hand over possession of a movable or immovable thing and if he fails or refuses to
do so, the bailiff makes the court's order effective by forcibly seizing the
thing and handing over possession thereof as ordered. If the judgment
requires the defendant to transfer the title of a movable, the court's
order plus the bailiff's act of delivery is effective for the purpose. If
the judgment requires the conveyance of an immovable, the judgment
of the court of suit plus the entry thereof in the title registry ( Grundbuch), constitutes a complete transfer; the acts and their effects are
substantially like the decree for specific performance against a vendor
and the operation of such a decree, according to the practice which prevails under statutes in this country. If the judgment requires the defendant to do an act such as to build or repair a building and if he fails
or refuses to perform, the plaintiff may with the permission of the court
have the work done by other persons at the expense of the defendant;
in such case the court may order the defendant to pay for the work in
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advance (ZPO 887). If, and only if, the act (or omission) is one which
the defendant alone can perform ( or omit) does German law provide
for something resembling our enforcement by threat of commitment
for contempt (ZPO 888, 890). The court in this case, as in all the
other cases above mentioned, gives an order for specific performance; 85
the difference here is that the court will fix a penalty or will order
detention for nonperformance instead of using substitute methods of
enforcement. The money penalty may be fixed at any sum; 86 the detention cannot exceed six months for any one violation nor two years
in toto. The net result is that German law regarding enforcement of
omissions comes out about where our law does; a restraining order is
enforced by threat of penalty or detention (ZPO 890). But affirmative
enforcement by these means is not permitted if the judgment calls
for the performance of continuing personal services (ZPO 888).87
The failure to perform such services can only be vindicated by money
damages just as is the common breach of contract in our law.
85

German law, like ours, does not permit a judgment for specific performance of
a contract to marry (BGB I 297).
86
The money penalty is collected by the state for its own use and not for the
benefit of the plaintiff. However, German law does not forbid contractual penalties for
the benefit of parties as ours does; on the contrary it expressly authorizes their use
(BGB 339-343). And parties frequently employ such penal provisions; the only limit
on them is that penalties must not be disproportionately high-a limit which is far less
restrictive than our requirement that a liquidated damage provision must represent a
bona fide effort to assess the creditor's actual or possible damage. German courts recognize that penalties may properly be made coercive in amount. Indeed as regards
mercantile transactions the courts are explicitly forbidden to reduce the amount of a
penalty provision fixed by the parties (HGB 348, 3 5 I).
87
Our law also reaches this result for one reason or another (i.e. involuntary
servitude, adequate remedy at law, lack of equitable jurisdiction). A practical difference
between our views and German views appears only in regard to contracts for a specific
act (product) of a highly personal character, such as painting a picture, playing a concert, or delivering a lecture. These contracts fall under the broad civil law category of
contracts for a product (Werkvertrlige--BGB 63 l). They are distinguished from
contracts of hiring ( continuing service contracts-Dienstvertrlige--BGB 61 l); and are
enforcible by penalty and detention. In our system these contracts would either be
denied specific enforcement altogether because of their personal character [WALSH,
A TREATISE oN EQUITY, § 66 (1930); McCLINTocK, HANDBOOK oF EQUITY, § 61
(1936)] or they would at most be indirectly enforced by restraining the defendant from
performing for another person at the time when he is obliged to perform for the
plaintiff [Luxnley v. Wagner, l De G.M. and G. 604, 42 Eng. Rep. 687 (1852);
WALSH, supra; McCLINTOCK, supra,§ 63].
ZPO 888 also denies enforcement, by penalty or detention, to judgments for
restitution of marital relations and for the performance of a contract to marry; the
latter is only important as regards foreign judgments, inasmuch as German courts do
not render such decrees (see note 8 5 supra).
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( c) Exe1J1,ptions
Both the levy on things ~nd the garnishment of credits are subject
to important exemptions as they are in our law. These are intended to
secure the minimum needs of the debtor and his family; indispensable clothing and household goods, one cow or two goats, tools of the
trade, books for school,· church and professional use, etc., are exempt
from levy (ZPO 8 r r); and wages, salaries, pensions, and other similar
income cannot be garnished beyond certain limits (ZPO 850). Homesteads are not exempted as such. 88 In general the exemptions of German law are similar to our own. But recen,t legislation, especially a law
of October 24, r934, has greatly increased the exemption of debtors;
and both before and since the war began many new moratory provisions
have been introduced.

( d) Discovery of assets
The creditor after making unavailing attempts at levy can have the
debtor summoned by the court of enforcement to make a sworn statement of his assets (Offenbarungseid, ZPO 807, 899, et seq.). 89 If the
debtor fails to appear without sufficient excuse, the court on the request
of the creditor issues a warrant directing the bailiff to arrest him and
bring him in. If the debtor refuses to take the oath, he can be detained
for a period not to exceed six months, at the expense of the creditor.
This type of procedure is not unfamiliar in our own practice. An interesting point of difference is that the German Amtsgericht is required
to keep a debtors' list ( Schuldnerverzeichnis, ZPO 9 r 5) in which appear the names of all those who have taken the discovery oath or against
whom a warrant of arrest was issued. Debtors' names remain on this
list for a period of five years. The list serves as a sort of credit black
list; it takes the place in some part of our private credit agencies.90 Businessmen of course try by all means to avoid appearing on this list. Poor
persons frequently take the oath; both oath and warrant are therefore
not uncommon in German practice. 01
88
However the homes of certain settlers on reclaimed land or partitioned estates
were made exempt by a "homestead law'' (Reichsheimstattengesetz of May 10, 1920) ;
and peasant farms and their products have been made exempt generally, by the Nazi
law of September 29, 1933, called the Reichserbhofgesetz.
89
Similarly a sworn statement may be required of a debtor to the effect that he
does not possess a thing which he is under obligation to transfer, and does not know
where it is (ZPO 883).
90
In addition, however, one does .find the credit agency (Auskunftei) in Germany.
81
The German system also makes adequate provision, similar 'to ours, for attacking
and setting aside fraudulent transfers (Anfechtungsgesetz of July 21, 1879).
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( e) Bases for execution, other than final judgment
Up to this point we have described the means and methods of enforcing final judgments. We have taken the final judgment as a normal
basis for execution. 92 It is now necessary to note that German law recogruzes several bases of execution other than final judgment; some of
these are little known or quite unfamiliar in our practice.
Most important is the provisionally enforcible judgment ( vorlaufig vollstreckbares Urteil, ZPO 708-720). This judgment is one
which is provisional in the sense that it has not yet become final and
unreviewable; it is one which is enforcible nevertheless by all normal
means and methods, unless and until it is upset or set aside by a court
of review. Among judgments which are thus provisionally enforcible
are default judgments, judgments by confession, summary judgments
on documentary claims and bills of exchange, and all judgments for
sums less than 500 RM.98
The code contains specific and detailed provisions for the giving of
security to make good the damages to the debtor if the judgment is
eventually modified or set aside. It also provides that the debtor in certain cases may stay enforcement until the judgment becomes final, by
giving security. The important point is that the provisionally enforcible
judgment is very common in Germany and that enforcement of this
type is frequent. This practice tends materially to discourage delays
inasmuch as the creditor can obtain execution almost immediately after
the judgment is rendered by the trial court, provided of course that he
has sufficient confidence in his ultimate success.
In addition to judgments, final and provisionally enforcible, other
bases for execution are: judicial compromises, e.g., in connection with
conciliation; arbitration awards; orders regarding court costs; "orders
to pay" after they are declared executionable by the court; and executionable instruments entered into by the parties. This last category is
especially important. Parties may enter into obligations before a Notar
92

As regards finality there is a cettain ambiguity in the German terminology here.
The term Endurteil which we might readily assume to mean the final judgment, means
rather the judgment which comes at the end of a trial or hearing; in this sense it is
the substantial equivalent of our simple word judgment without the adjective "final."
Specifically, the entry of an Endurteil by a court signifies that it has made its final
determination of the case; it does not mean that the judgment has become unreviewable by an appellate court. For this latter idea German usage employs the term
rechtskraftig, i.e., legally binding or finally operative.
93
The order for provisional enforcement must always appear in the judgment of
the court of suit; in some cases it is inserted without request; in others only if the
judgment creditor so requests.
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or a court in whicli they provide for immediate execution without suit
or judgment.94 The contract must call for the payment of money or a
specified quantity of fungible things or of a defined kind of securities.
As a matter of actual practice German loans often take this form and a
large part of the mortgages on property contain clauses authorizing
immediate execution in this manner.95

(f) Attachment and measures of enforcement before judgment
German law provides in certain cases for attaching property and
credits before judgment (ZPO 916-934). It also allows attachment
of the person but only as a.precaution against removal, concealment or
squandering of property'; there is no capias to compel answer or satisfaction (ZPO 918).96 The code confers on the court of suit adequate
power ~nd discretion to issue provisional orders ( einstweilige Verfilgungen) to secure the rights of parties, such as temporary injunctions,
interim payment of alimony, etc. (ZPO 935-945). In all these matters the German practice differs from our equity and code practice only
in detail.
12. REVIEW AND JUDICIAL OPINIONS

In broad lines the methods and grounds of judicial review (Rechtsmittel) are not different from those that prevail with us.97' The treat94
The nearest analogue which we have in our legal practice is the cognovit or
judgment note used in some states.
95
It must be remembered, however, that the sale in such cases is an execution sale
and therefore always official and public. In the land mortgage case the practical result is
not unlike our strict foreclosure.
96
The German term for attachment is Arrest; it applies to both attachment of
things (dinglicher Arrest) and of the person (personlicher Sicherheitsarrest).
97 •METHODS OF REVIEW. The relation of various methods of review to one another is rather complex. Perhaps a few further remarks on the subject are justified by
way of introducing common terms of German usage and suggesting the main features
of the system.
Berufung is the German word for appeal. It lies only from a judgment (Urteil);
it involves a hearing de novo on facts and law. The reviewing court can, but usually
does not, take further testimony; _it confines itself to the record which comes up from
the court below; so that the German appeal is not unlike our appeal in a chancery
case (generally ZPO 511, et seq.).
Revision is the name given to the review of the decisions of intermediate appellate
courts by the Reichsgericht. It is limited to questions of law but as we have already
indicated "questions of law'' is a concept which can be and is sometimes stretched to
cover questions of the sufficiency of proof (generally ZPO 545, et seq.).
Beschwerde (literally, "complaint") is the mode of attacking orders and rulings
other than judgments. Such orders and rulings are known as Beschliisse. (But
not every Beschluss is reviewable; the proof-order, for instance, is not.) In particular
Beschwerde is applicable to specified kinds of interlocutory rulings and to court orders
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ment of judicial errors in fact and law, the filing of briefs and the oral
argument in the appellate courts resemble our practice in these matters.
There are, however, these differences in appellate procedure which
seem worth mentioning: First, judicial review is almost always a matter
of right and not a matter of special permission. 98 Perhaps one might
also add that the opportunity for review is wider in Germany than
here; the principal condition for review is a required money value of
a e<grievance." 99 Second, the origina:l papers, minutes, and orders in
the case to be reviewed are transmitted to the appellate court; not a
transcript of the record, as is the common practice in our courts. This
means there is no problem of preparing a record for appeal. Third,
the record on review is relatively short since it does not contain a full
report of the testimony; it contains only (a) the papers filed by the
parties, (b) the minutes of the court (Protokolle) recording its hearings, its rulings on various matters and its memoranda of the evidence,
( c) documents submitted to the court, and ( d) the court's final judgment on the case.
The decision of the higher court is a new judgment which is
substituted for that of the lower instance. It may provide a definite
determination of the case or may order a reversal for new trial; the
latter is not infrequently the ruling made in the third instance where
only questions of law are examined. Formally the judgment of the
appellate court resembles closely that of the court exercising original
jurisdiction. The court draws up .a statement of facts (Tatbestand)
in which it.summarizes the facts underlying the litigation, the original
allegations of the parties, the judgment under review, and the arguments as to fact and law made for and against the application for review; this is followed by a statement of reasons for the decision. In
the appellate court which reviews the first judgment as to both facts
issued in matters of noncontentious jurisdiction, e.g., title registration (generally ZPO
567, et seq.).
Besides these three, which are the regular and commonly mentioned methods of
review, it is also possible to obtain a modification of a final judgment for recurrent payments ( e.g., alimony) in case of changed circumstances ( e.g., lessened earnings of divorced husband) (Abanderungsklage, ZPO 323). And it is possible to obtain "a reinstatement of the case" (Wiederaufnahme des Verfahre!m) in certain special cases, e.g.,
where a disqualified judge has acted, where fraud or forgery or perjury has entered
into the rendition of judgment, where a previous controlling judgment or an unknown
and important document is discovered, etc. (generally ZPO 578, et seq.).
98
It should be remembered, however, that cases in the Amtsgericht involving
small amounts are not reviewable at all; that the jurisdiction of the Reichsgericht is
limited to cases over a specified value; and that review in general has been seriously restricted by an emergency decree of June 14, 1932.
99
See note 33 regarding the appellant's "grievance" and the method of computing its value.
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and law, these reasons include a discussion of the evidence.100 The decision is always the decision of the whole court. No dissent is allowed,
as the expression of individual opinions and reasons would violate the
prescribed secrecy of deliberation.
'J;'he making of this sketch of German civil justice before Hitler has
been warranted by two considerations: first, a comparison of another
developed legal system with our•own is always useful and suggestive;
and, second, the system here portrayed may properly furnish the pattern for a restored civil justice hi Germany after the war is over. Our
sketch shows, we believe, that pre-Nazi civil justice was simple, cheap,
and speedy; our general impressions would also support the observation that it was certain and even-handed. These qualities were due
mainly to several facts: Germany was a single unified jurisdiction; its
law was embodied in rel~tively modern codes and general statutes; civil
cases were tried by courts, not juries; its judiciary was well t;ained and
independent; its bar was likewise well prepared and was subject to
real discipline; 101 and, somewhat more in detail, specific relief was
readily given, delays were discouraged, litigation was reduced ·in
volume by processes of conciliation, legal aid was available to those who
neeq.ed it, and small claims were effectively handled. Undoubtedly
there has been serious deterioration of personnel und~r the Nazis, as
well as radical departures from justice according to law. And yet the
codes and the court organization are still th~re; established modes of
100

In striking contrast with our own procedure, parties are allowed to assert new
facts and produce new evidence in the, appellate instance. The court may however reject such assertions and evidence if their examination would cause delay and the p;trty,
in the opinion of the court, has deliberately or negligently held them back in the first"
instance (ZPO 529).
The number of appeal judgments in ordinary suits (i.e., exclusive of claims based
on bills of exchange or documents and of marital and status matters) rendered in 1932
by Prussian Landgerichte was 48,462. More than 70 per cent of this total or' 34,061,
had lasted less than six months in the appellate court, and 23.81 per cent or u,519
had lasted between six and twelve months; only z,88z had lasted longer than a year.
In the Prussian Oberlandesgerichte in the same year 8601 or slightly more than 45
per cent of a total of 18,949 judgments were rendered within six months, and 6,166
or about 3z.5 per cent were rendered in more than six but less than twelve months.
In 4,182 cases the appellate court had been concerned with the matter for more than
a year. 95 Justiz-Ministerial-Blatt (1933) 347, 356. According to Staud, 97 Deutsche
Justiz (1935) 737, appellate proceedings also were speeded up in 1934; 86.I per
cent of the cases coming up in the Landgerichte and 60.3 per cent,of the cases coming
up in the Oberlandesgerichte were disposed of in less than six months.
101
Regarding the training, qualifications, and characteristics of German legal personnel, see comment by the present writers "German Lawyers-Training and Functions," 4z M1cH. L. REv. 521 (1943).
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thinking have been twisted, not destroyed, by what the Nazis have
done. It will not be necessary or possible for the agencies which undertake the restoration of Germany to begin entirely anew; they will have
to leave most of German law as it is and in making changes will probably find it most convenient to restore the legal institutions antecedent
to Hitler with which all of the lawyers and most of the populace are
familiar.
APPENDIX
BUSINESS HANDLED IN GERMAN CIVIL CouRTS IN FIVE TYPICAL YEARS

Amtsgerichte

1926
Mahnverfahren (Warning proceedings) (see
subtopic 8)
7,542,563
Guteverfahren (Efforts
to conciliate) (see
subtopic 5)
3,039,825
(Without
Oldenburg)
Ordinary suits
figures
not available
Suits on bills of exchange
and documents (see
subtopic 9a)
429,622
Arreste und einstweilige
Verfugungen (Provisional attachments and ·
provisional orders)
(see subtopic uf)
II4,559

1928

1932

1936

1938

8,403,715

8,203,641

4,699,641

3,994,405

1,826,409

1,435,057

3,075,350 3,490,882
(Without
Oldenburg)
figures
2,730,668
not available
378,163

293,708

73,98 1

5 1,499

102,681

132,523

68,342

52,042

56,921

122,634

Landgerichte

Ordinary suits
363,159
Suits on bills of exchange
and documents (see
subtopic 9a)
83,364
Suits involving marital
and status matters (see
subtopic 9b)
59,666
Arreste und einsteweilige
Verfugungen
( se e
subtopic I If) (Provisional attachments
and provisional orders)
68,299
App:als in ordinary
suits and Ill SUlts
based on bills of exchange
100,047

305,950
-

l

l

17,575

60,489

l

3,5 l 5

5,171

5,260

62,000

67,123

84,429

96,227

66,743

55,380

48,477

35,391

106,743

110,082

56,757

42,417
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0 berlandesgerickte

Appeals in ordinary suits
and in suits based on
bills of exchange

22,757

Appeals in marital and
status matters

7, 239

Reviews in ordinary
matters and suits
based on bills of exchange

2,768

3,741

2,739

-Reviews in marital and
_ status matters

544

811

712

8,903
Reicksgerickt

IO,I 58

1,065
85

The figures, except for 1936 and 1938, are taken from the Statistisches Jahrbuch
fiir das Deutsche Reich; those for 1936 and 1938 from 101 Deutsche Justiz (1939)
120 I et seq. The figures for years later than 193 5 include the Saar, but 'not Austria or
Sudetenland.
The writers have no satisfactory explanation to offer for the marked drop in most
,types of judicial business after the Hitler regime came to power. It may in part be due •
to economic improvement, but the decline was too sudden and too strong to be exclusively ascribed to economic causes.

